
 

 Board of Directors 
Communications and Legislation Committee 

8/21/2018 Board Meeting 

8-5 
Subject 

Adopt CEQA determination and express a watch position on Section 437 of H.R.6147, the Interior, Environment, 
Financial Services and General Government, Agriculture, Rural Development, Food and Drug Administration, 
and Transportation, Housing and Urban Development Appropriations Act of 2019, as proposed by U.S. 
Representative Ken Calvert (R-CA), related to the Sacramento-San Joaquin Bay Delta California WaterFix 

Executive Summary 

On May 17, 2018, Representative Ken Calvert included a provision in the above-referenced Interior, Environment, 
and Related Agencies Subcommittee appropriations bill for fiscal year 2019, H.R.6147.  The provision was 
included as Section 437 and is referred to as the “Calvert rider.”  Section 437 seeks to expedite development of 
the California WaterFix project by exempting the project from litigation.  Because this provision does not have 
bipartisan support and has divided Congress and stakeholder groups, Metropolitan staff recommends a watch 
position on the Calvert rider. 

Details 

Background 

The U.S. House of Representatives (House) approved H.R.6147 on July 19, 2018.  The U.S. Senate (Senate) 
voted to approve its version, S. 3073, on August 1, 2018.  S. 3073 does not include a provision similar to the 
Calvert rider.  Nonetheless, the provision will now be debated as part of a conference committee between the 
House and Senate as they work out the differences between the two bills. 

The text of the Calvert rider states: 

Notwithstanding any other provision of law, the Final Environmental Impact 
Report/Final Environmental Impact Statement for the Bay Delta Conservation 
Plan/California Water Fix (81 Fed. Reg.96485 (Dec. 25 30, 2016) and any resulting 
agency decision, record of decision, or similar determination shall hereafter not be 
subject to judicial review under any Federal or State law. 

Representative Calvert made the following statement regarding his intent when advancing the rider (as 
published in the Sacramento Bee on May 15, 2018):  

After more than a decade of studies and more than 50,000 pages of environmental 
documents, all of the projects stakeholders have had a plethora of opportunities to express 
their thoughts and concerns.  The tough decisions about the California Water Fix have 
been made by Gov. Brown, Democrat and Republican legislators, and a host of water 
officials, and now we must move forward with the project.  It’s long past time to give 
Californians the reliable water system they deserve. 
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Critics of the Calvert rider include environmental organizations, such as the Natural Resources Defense 
Council, who stated:   

This rider wouldn’t just affect a few cases brought by environmental groups.  More than 
25 lawsuits have been filed challenging the permits, bond funding and environmental 
review of the California WaterFix project. . . . [I]f enacted into law, this rider could 
prevent all of these parties from seeking to enforce their rights under state and federal 
law, including state law claims under the California Environmental Quality Act (18 cases 
filed), the California Endangered Species Act (3 cases filed) and the validation of 
$11 billion in revenue bonds to pay for the tunnels (1 case filed by the California 
Department of Water Resources…). 

California Senators Dianne Feinstein and Kamala Harris have both announced opposition to the Calvert rider. 

Background on the Preclusion of Judicial Review 

The Calvert rider would preclude judicial review of the California WaterFix under federal law as well as under 
State law. 

For preclusion of Federal judicial review, federal courts have generally determined that because Congress 
grants jurisdiction for judicial review, Congress may also take that jurisdiction away.  Congress has several 
tools for exempting projects from federal judicial review under its authority.  First, Congress has taken direct 
actions in the past to authorize completion of projects, demonstrating in cases such as the All American Canal 
Lining project, that when there is federal involvement, Congress can simply direct completion of a project in 
spite of pending litigation.  Also, Congress has passed legislation deeming that the project’s compliance with 
federal law is sufficient for the project to move forward.  Finally, Congress has also expressly exempted 
projects from judicial review. 

With respect to judicial review by state courts, Congress may preclude review under the Supremacy Clause of 
the U.S. Constitution, which provides that the Constitution and the laws of the United States “shall be the 
supreme Law of the Land.” 

Despite these authorities, the Calvert rider would likely be subject to legal challenge. 

Analysis 

Metropolitan staff recommends maintaining a watch position and does not recommend taking a support or 
oppose position on the Calvert rider. 

Metropolitan voted July 10, 2018, to support California WaterFix and Metropolitan has advocated over many 
years for measures that will ensure that the project is built on schedule.  The project is advancing with the 
benefit of extensive environmental analysis that has prepared state agencies for enacting this project with 
minimal impacts. 

Although Metropolitan supports the prompt implementation of the California WaterFix, staff has not advocated 
for a judicial review exemption related to the project.  There is merit to advancing the project without further 
judicial review, but staff has expected for years that there will be extensive legal challenges and is prepared to 
face these challenges. 

Policy 

Minute Item 51049, dated December 12, 2017; Federal Legislative Priorities and Principles for 2018, Bay-Delta 
and State Water Project Improvements. 
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California Environmental Quality Act (CEQA) 

CEQA determination for Option #1:  

The proposed action is not defined as a project under CEQA because it involves continuing administrative 
activities that will not result in direct or indirect physical changes to the environment (Section 15378(b)(2) and 
Section 15378(b)(5) of the State CEQA Guidelines). 

The CEQA determination is:  Determine that the proposed action is not defined as a project under CEQA pursuant 
to Sections 15378(b)(2) and 15378(b)(5) of the State CEQA Guidelines. 

Option #2: 

None required. 

Board Options 

Option #1 
Adopt the CEQA determination that the proposed action is not defined as a project under CEQA, and 

Take a watch position on Section 437 of H.R.6147. 

Fiscal Impact:  Unknown.  Potential impacts depend on whether or not H.R. 6147 with the Calvert rider 
passes, as noted below. 
Business Analysis:  Take no position on litigation exemptions for California WaterFix. 

Option #2 
Take a support position on Section 437 of H.R.6147. 
Fiscal Impact:  Unknown.  If passed with the Calvert rider, H.R. 6147 could reduce project delays, 
enforcement, or litigation costs. 
Business Analysis:  Passage of H.R. 6147, if enforceable, may reduce litigation delays and costs for 
California WaterFix. 

Option #3 
Take an oppose position on Section 437 of H.R.6147. 
Fiscal Impact:  Unknown.  If H.R. 6147 with the Calvert Rider does not pass, the California WaterFix may 
be subject to project delays, and enforcement or litigation costs. 
Business Analysis:  Signal opposition to litigation exemptions for California WaterFix.  The California 
WaterFix could be subject to potential project delays and the project and Metropolitan would incur financial 
impacts from current and future litigation burdens.  State Water Project supplies may be adversely affected in 
the long run.  

Staff Recommendation 

Option #1 
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