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COMMENTS AND RESPONSES 
 
A proposed Initial Study-Mitigated Negative Declaration (MND) for the Santa Ana River Bridge Seismic Retrofit 
and Routine Maintenance Project (Metropolitan Report No. 1411) was circulated for a 30-day public review period 
beginning on September 21, 2012, and ending on October 22, 2012.  Eight letters were received, five of which were 
from public agencies. 

LIST OF COMMENTERS 
 
The public agencies and other groups who submitted comments on the draft MND are listed below (arranged by date 
of correspondence): 

No. Organization/Name Name Date 

1 Native American Heritage Commission Dave Singleton 10/03/12 

2 Soboba Band of Luiseño Indians Joseph Ontiveros 10/03/12 

3 Rincon Band of Luiseno Indians Rose Duro 10/03/12 

4 California Department of Fish and Game Jeff Brandt 10/22/12 

5 Riverside County Regional Park and Open Space District Marc Brewer 10/22/12 

6 Santa Ana Regional Water Quality Control Board Glenn S. Robertson 10/22/12 

7 OPR State Clearinghouse and Planning Unit Scott Morgan 10/23/12 

8 OPR State Clearinghouse and Planning Unit Scott Morgan 10/25/12 
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Response to the October 3, 2012, Comment Letter from the  
Native American Heritage Commission 

Response to Comment 1-1 
 

The commenter recommends that the lead agency request that the NAHC do a Sacred 

Lands File (SLF) search for the proposed project.  

 

As indicated in the NAHC letter dated June 19, 2012 responding to a request for Sacred 

Lands File (SLF) search for the Area of Potential Effects (APE) for the proposed project, 

the NAHC previously conducted a SLF search within the proposed project’s APE and 

Native American cultural resources were not identified.  The referenced NAHC letter is 

appended at the end of the response to Letter 1. 

Response to Comment 1-2 
 

The commenter suggests consultation with a list of Native American contacts (provided 

with the comment letter) to see if the proposed project might impact Native American 

cultural resources. 

 

With regard to consultation, for the purposes of the California Environmental Quality Act 

(CEQA), scoping letters for the MND were sent to Native American individuals or tribal 

organizations on June 20, 2012.  The list of Native American individuals or tribal 

organizations contacted was sourced from the NAHC letter dated June 19, 2012. 

Response to Comment 1-3 
 

The commenter notes several requirements that would apply if the proposed project is 

under the jurisdiction of the statutes and regulations of the National Environmental Policy 

Act (NEPA). 

 

With regard to federal jurisdiction and regulations, a Clean Water Act Section 404 permit 

from the U.S. Army Corps of Engineers (Corps) will be required for the project.  Therefore, 

Native American consultation in accordance with Section 106 of the National Historic 

Preservation Act is anticipated for this project. 

Response to Comment 1-4 
 

The commenter notes the importance of considering confidentiality of historic properties 

of religious and cultural significance. 

 

With regard to confidentiality of resources, in the unlikely event that resources of religious 

or cultural significance should be discovered within the project area, the locations of these 

areas will remain confidential.  Detailed information regarding the location of any 

previously undiscovered resources will only be available to project personnel who have a 

legitimate “need to know”. 

Response to Comment 1-5 
 

The commenter notes that in the event that human remains are discovered at the site the 

requirements of Public Resources Code Section 5097.98, California Government Code 

§27491 and Health & Safety Code 7050.5 would apply. 
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No known burial sites have been identified within the project area or in the vicinity. In 

the unlikely event that human remains are discovered at the site, the provisions of the 

government codes referenced above would be implemented, including the requirement in 

California Health and Safety Code Section 7050.5, that all construction or excavation 

must be stopped in the event of an accidental discovery of any human remains in a 

location other than a dedicated cemetery until the County coroner or medical examiner 

can determine whether the remains are those of a Native American. It should also be 

noted that Section 7052 of the Health and Safety Code states that molestation or 

disinterment of human remains is a felony.  

 

In addition, Mitigation Measure CUL-2 has been included in the EIR to address the low 

potential for construction activity to result in the unanticipated discovery of human 

remains. 

Response to Comment 1-6 
 

As discussed in response to Comment 1-2, scoping letters for the MND were sent to 

Native American individuals or tribal organizations on June 20, 2012. The list of Native 

American individuals or tribal organizations contacted was sourced from the NAHC 

letter dated June 19, 2012. Also, as noted in Response to Comment 1-3, a Clean Water 

Act Section 404 permit from the U.S. Army Corps of Engineers (Corps) will be required 

for the project. Therefore, further Native American consultation in accordance with 

Section 106 of the National Historic Preservation Act is anticipated for this project. 

Response to Comment 1-7 
 

The commenter notes that when Native American sites and/or Native American burial 

sites are prevalent within the project site, the NAHC recommends “avoidance” of the site. 

 

As stated previously, no known burial sites have been identified within the project area or 

in the vicinity.  In addition, the NAHC previously conducted a SLF search for the 

proposed project and did not identify any Native American sites in the project vicinity.  

Consultation with other Native American individuals or tribal organizations also did not 

identify any Native American sites in the project area. 

 

It should also be noted that the areas of proposed ground disturbance, i.e. the northern 

access road and the northern bank of the Santa Ana River, are both unlikely to contain 

previously undiscovered archaeological resources given the extent of ground disturbance 

that has occurred previously.  The northern access road has been previously graded and 

repeatedly maintained, while the river bank sediments within the proposed project area 

have been heavily disturbed by the construction and ongoing maintenance of the Santa 

Ana River Bridge as well as by the repeated scouring and deposition along the banks of 

the Santa Ana River. 

 

Finally, Mitigation Measure CUL-1 on page 44 of the MND has been included to reduce 

potential impacts should construction activity unearth yet to be discovered archaeological 

resources by detailing the process to be followed to protect or mitigate impacts to such 

resources if encountered during grading. 
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Response to the October 3, 2012, Comment Letter from the  
Soboba Band of Luiseño Indians 

Response to Comment 2-1 
 

The commenter remarks that though the project area is located outside the existing 

reservation, it does fall within the bounds of the Tribal Traditional Use Areas of the 

Soboba Band of Luiseno Indians and is in close proximity to known village sites. 

 

Routine maintenance and operation has been occurring within and around the Santa Ana 

River Bridge since its construction in the late 1930s. During that time no evidence of 

archaeological resources has been identified within the project area. In addition, the 

records search and field survey of the project site did not identify the presence of any 

archaeological resources, including evidence of village sites or other Native American 

sites within the project area. 

 

The only areas that would experience ground disturbance as part of the proposed project 

are the northern access road and the northern bank of the Santa Ana River. The northern 

access road has been previously graded and repeatedly maintained, while the river bank 

sediments within the proposed project area have been heavily disturbed by the 

construction and ongoing maintenance of the Santa Ana River Bridge as well as by the 

repeated scouring and deposition along the banks of the Santa Ana River.  Given the 

previous disturbance of these areas, discoveries of Native American artifacts during 

continued operation and maintenance are not anticipated.  However, should an 

unanticipated discovery of archaeological resources, including Native American 

resources, occur during project construction, the provisions put forth in Mitigation 

Measures CUL-1 and CUL-2 on page 44 of the MND would apply. 

Response to Comment 2-2 
 

The commenter requests ongoing consultation with the Soboba Band of Luiseño Indians 

throughout the proposed project. 

 

Consultation with the Soboba Band of Luiseño Indians on the proposed project 

commenced during scoping of the MND as the tribe was contacted via a scoping letter 

following receipt of the NAHC contact list of Native American individuals or tribal 

organizations.  Based on the previous disturbance at the site and the lack of evidence of 

archaeological resources in the project area, it is unlikely that the site possesses sufficient 

potential for Native American resources to be present to warrant monitoring during 

grading activities. However, should an unanticipated discovery of archaeological 

resources, including Native American resources, occur during project construction, the 

provisions put forth in Mitigation Measures CUL-1 and CUL-2 on page 44 of the MND 

would apply. 

 

In addition, a Clean Water Act Section 404 permit from the U.S. Army Corps of 

Engineers (Corps) is required for the project.  Therefore, a Native American consultation 

in accordance with Section 106 of the National Historic Preservation Act is anticipated 

for this project. 

Response to Comment 2-3 
 

The commenter requests that a Native American monitoring component be included as a 

mitigation measure for the MND and that a Treatment and Dispositions Agreement 

between the Developer and the Soboba Band be provided to Metropolitan prior to 
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issuance of a grading permit and before conducting any additional archaeological 

fieldwork. 

 

The only areas that would experience ground disturbance as part of the proposed project 

are the northern access road and the northern bank of the Santa Ana River. The northern 

access road has been previously graded and repeatedly maintained, while the river bank 

sediments within the proposed project area have been heavily disturbed by the 

construction and ongoing maintenance of the Santa Ana River Bridge as well as by the 

repeated scouring and deposition along the banks of the Santa Ana River.  Given the 

previous disturbance of these areas, discoveries of archaeological resources, including 

Native American artifacts, during project implementation are not anticipated.  Should an 

unanticipated discovery of archaeological resources, including Native American 

resources, occur during project construction, the provisions put forth in Mitigation 

Measures CUL-1 and CUL-2 on page 44 of the MND would apply. 

Response to Comment 2-4 
 

The commenter requests that the proper procedures be taken and the requests of the tribe 

be honored in accordance with the attachments provided with the comment letter. 

 

As discussed in the response to Comment 2-3, the potential for archaeological resources 

to be discovered at the site is considered low. Should an unanticipated discovery of 

archaeological resources, including Native American resources, occur during project 

construction, the provisions put forth in Mitigation Measures CUL-1 and CUL-2 on page 

44 of the MND would apply. 

Response to Comment 2-5 
 

A Clean Water Act Section 404 permit from the U.S. Army Corps of Engineers (Corps) 

is required for the project.  Therefore, a Native American consultation in accordance with 

Section 106 of the National Historic Preservation Act is anticipated for this project. 
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Response to the October 3, 2012, Comment Letter from the  
Rincon Band of Luiseño Indians 

Response to Comment 3-1 
 

The comment states that project area is within the Aboriginal Territory of the Luiseño 

people, but is not within the Rincon Band's historic boundaries.  The commenter refers 

Metropolitan to the Pechanga Band and Soboba Band of Luiseño Indians.  In addition, 

the comment recommends a Native American monitor be present during any and all 

ground disturbances. 

 

Metropolitan acknowledges the referral to the Pechanga Band and Soboba Band of 

Luiseño Indians.  During the scoping phase of the MND, letters were sent to multiple 

Native American individuals or tribal organizations, including the Pechanga Band and the 

Soboba Band of Luiseño Indians.  Responses were received from both bands in response 

to the scoping letters and are included in Appendix C of the MND.  In addition, 

comments on the MND were received from the Soboba Band of Luiseno Indians in 

response to the Notice of Availability/Notice of Intent to Adopt a Proposed Mitigated 

Negative Declaration. 

 

With regard to provision of a Native American monitor during ground disturbing 

activities, the only areas that would experience ground disturbance as part of the 

proposed project are the northern access road and the northern bank of the Santa Ana 

River. The northern access road has been previously graded and repeatedly maintained, 

while the river bank sediments within the proposed project area have been heavily 

disturbed by the construction and ongoing maintenance of the Santa Ana River Bridge as 

well as by the repeated scouring and deposition along the banks of the Santa Ana River.  

Given the previous disturbance of these areas, discoveries of any Native American 

artifacts during continued operation and maintenance are not anticipated.  However, 

should an unanticipated discovery of archaeological resources, including Native 

American resources, occur during project construction, the provisions put forth in 

Mitigation Measures CUL-1 and CUL-2 on page 44 of the MND would apply. 

Response to Comment 3-2 
 

The commenter recommends that the Native American Heritage Commission (NAHC) be 

contacted for assistance with referral to other tribes in the area.  In addition, the 

commenter provides updated contact details for the Rincon Band of Luiseño Indians. 

 

The NAHC was contacted during the scoping phase of the MND and was also sent the 

Notice of Availability/Notice of Intent to Adopt a proposed Mitigated Negative 

Declaration.  A scoping letter (dated June 19, 2012) was received from the NAHC and is 

appended at the end of the response to Letter 1 (dated October 3, 2012) containing 

comments on the draft MND from the NAHC. 
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Response to the October 22, 2012, Comment Letter from the  
California Department of Fish and Game 

Response to Comment 4-1 
 

Metropolitan acknowledges the Department of Fish and Game (CDFG) will act as a 

Trustee Agency and a Responsible Agency under CEQA regarding future discretionary 

approvals by CDFG pursuant to the State CEQA Guidelines (Sections 15381 and 15386) 

including issuance of a Lake and Streambed Alteration Agreement for the project.  

Because the project is designed to avoid impacts to state and federally listed species with 

the potential to occur on site, no California Endangered Species Act (CESA) Incidental 

Take Permit (Fish and Game Code Sections 2080 and 2080.1) is anticipated.  Potential 

take of any federally listed endangered species would be subject to the federal 

Endangered Species Act (ESA) pursuant to Section 7 during the regulatory permitting 

process (see response to comment 4-3 below).  Direct and indirect impacts to listed 

species associated with habitat modification would be addressed during the Section 7 

process and through applicable State procedures. 

Response to Comment 4-2 
 

The comment incorrectly describes the existing Santa Ana River Bridge Crossing of the 

Upper Feeder Pipeline.  At the project location, the Upper Feeder pipe has an internal 

diameter of 9 feet 8 inches.  The bridge itself widens from top to bottom:  the width of the 

bridge at the top as measured from the outer sides of the trusses is approximately 20 feet 

and the width of the subsurface caissons is 32 feet.  The steel trusses are supported by 

four concrete piers with eight additional supporting concrete piers, for a total of twelve 

piers.  The concrete piers support the trusses and are 43 feet tall.  Each pier is supported 

by a concrete caisson.  The caissons are 32 feet wide by 17 feet long and are embedded in 

bedrock. 

 

The comment also incorrectly summarizes the project description.  The reinforcing bars 

would be drilled into piers 7 and 8 only.  Only one expansion joint would be modified to 

minimize leakage.  Two options for construction methodology (not two project options) 

are proposed to accomplish these seismic improvements.  The bridge crossing will not be 

enlarged as part of this project. 

Response to Comment 4-3 
 

The comment correctly states that Metropolitan is not a signatory to the implementing 

agreement of the Western Riverside County Multiple Species Habitat Conservation Plan 

(MSHCP).  Metropolitan has determined not to process this project through the MSHCP 

because this process would be duplicative of the mitigation required as part of the 

impending regulatory permitting process and Metropolitan does not want to mitigate 

twice.  The project is designed to avoid take of state- and federally-listed species pursuant 

to the CESA and ESA.  All vegetation clearing, access road grading and construction 

activities would be conducted between mid-September and mid-March, outside of the 

avian breeding season, in order to avoid direct impacts to breeding birds, including the 

state and federally endangered least Bell’s vireo and southwestern willow flycatcher and 

the state endangered western yellow-billed cuckoo.  Potential take of any federally listed 

endangered species would be subject to the ESA pursuant to Section 7 during the 

regulatory permitting process.  Direct and indirect impacts to listed species associated 

with habitat modification would be addressed during the Section 7 process and through 

applicable State procedures. 
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Section 15125(d) of the State CEQA Guidelines requires that an Environmental Impact 

Report (not a negative declaration) discuss any inconsistencies between the proposed 

project and applicable habitat conservation plans and applicable natural community 

conservation plans.  Appendix G of the State CEQA Guidelines includes a question in 

Section IV regarding the proposed project’s potential to conflict with the provisions of an 

adopted Habitat Conservation Plan, Natural Community Conservation Plan, or other 

approved local regional or state habitat conservation plan.  The MND provides an 

analysis of the reasonably foreseeable environmental impacts that could result from the 

proposed project’s potential to conflict with the provisions of the MSHCP on pages 41 

and 42.  

 

The comment also notes that the proposed project is located within MSHCP Criteria Cell 

617 of the Jurupa Area Plan and as a retrofit of an existing structure does not interfere 

with the assembly of Existing Core A (Santa Ana River).  Furthermore, the proposed 

project would not conflict with the provisions of the MSHCP for the following reasons: 

(1) removal of above-ground vegetation within the riverbed would be temporary since 

roots would not be removed and vegetation would be allowed to grow back prior to 

subsequent clearing, so there would be no permanent removal of  habitat; (2) no 

herbicides would be used on cut vegetation within or adjacent to the river in conformity 

with the provisions of the MSHCP; (3) all proposed project components would be 

implemented between mid-September and mid-March, outside of bird breeding season 

and peak reproductive season for the Santa Ana sucker in order to avoid and minimize 

impacts to fish and riparian birds; (4) it is not anticipated that proposed seismic retrofit 

work would occur within flowing water, however in the unlikely event that flowing water 

were to enter work areas, fish exclusion barriers would be installed to ensure that the 

Santa Ana sucker is excluded from the work area according to mitigation measure BIO-1; 

(5) long-term vegetation maintenance would occur entirely outside of areas with flowing 

water; and, (6) the proposed project and mitigation would not preclude or prohibit 

acquisition of any conservation land pursuant to the MSHCP.  Mitigation measure BIO-2 

would provide for compensatory mitigation for temporary riparian and wetland habitat 

loss subject to approval by applicable regulatory agencies.  Because it is anticipated that 

compensatory mitigation would occur within the Santa Ana River drainage system, such 

mitigation would meet the biological goal of the MSHCP to conserve covered species 

and their habitats in the MSHCP plan area and could contribute to the assembly of 

Existing Core A. 

 

In addition, the proposed project components would not conflict with the covered 

activities in the MSHCP.  The proposed project includes maintaining an existing access 

road on the north bank of the Santa Ana River which would involve limited grading and 

weed removal.  Section 7.2.1 of the MSHCP states that covered Maintenance Activities 

for roadways include grading as necessary to restore a smooth driving surface, maintain 

existing graded shoulders within the existing rights-of-way, and essential weed 

abatement, excluding the application of any herbicides.  Furthermore, the MSHCP states 

that necessary operation and maintenance activities conducted for safety purposes would 

be permitted within Public/Quasi-Public Lands. The seismic retrofit and maintenance of 

the bridge crossing of a major drinking water pipeline is being conducted for safety 

purposes to improve the seismic stability of the existing bridge crossing. 

Response to Comment 4-4 
 

The comment errs in characterizing the extent of coastal and valley freshwater marsh at 

the site.  The comment indicates that the site includes 0.7 acres of coastal and valley 

freshwater marsh.  Only 0.07 acres of this habitat type occurs within the proposed project 

footprint. 
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The comment also includes a reference that, “Focused surveys for and the other 

threatened and endangered species were not conducted.”  Although this sentence is not 

complete, its intent appears to be correct in that focused surveys for least Bell’s vireo and 

southwestern willow flycatcher were not conducted.  Rather, the MND assumes the 

presence of the least Bell’s vireo and the southwestern willow flycatcher and the project 

is designed to avoid direct impacts to these species since all work would be conducted 

outside of the avian breeding season (mid-March through mid-September). 

 

In addition, focused surveys for the western yellow-billed cuckoo were not conducted.  

The MND indicates that there is a low probability of western yellow-billed cuckoo 

occurrence at the project site.  No western yellow-billed cuckoos were found near the 

proposed project site during the 2012 breeding season (Unpublished survey report 

entitled “Least Bell’s Vireos and Southwestern Willow Flycatchers in Prado Basin of the 

Santa Ana River Watershed, CA” documenting biological surveys conducted for the 

Orange County Water District in 2012).  A single western yellow-billed cuckoo was 

detected in 2011 in the Prado Basin on one day only, the first time this species was seen 

at this location in 10 years and a previous one-day sighting of this species occurred in 

2010 just upriver of the Prado Basin (Unpublished survey report entitled “Least Bell’s 

Vireos and Southwestern Willow Flycatchers in Prado Basin of the Santa Ana River 

Watershed, CA” documenting biological surveys conducted for the Orange County Water 

District in 2011).  The Orange County Water District and Santa Ana Watershed 

Association biologists survey the Santa Ana River for sensitive riparian birds every day 

during the breeding season and no additional birds have been detected at or near the 

project location in many years (Richard Zembal, personal communication, November 

2012; Western Riverside County Multiple Species Habitat Conservation Plan, 2004, 

Volume 2, Species Accounts, Birds).  Furthermore, in the unlikely event that western 

yellow-billed cuckoos were to occur at the project site, direct impacts to this bird would 

be avoided since this species usually arrives from South American wintering areas in 

June and departs by late August or early September (Western Riverside County Multiple 

Species Habitat Conservation Plan, 2004, Volume 2, Species Accounts, Birds).  The 

proposed project is designed to avoid direct impacts to sensitive bird species since all 

work would be conducted outside of the avian breeding season. 

 

The comment incorrectly states that no impact analysis was provided in the MND for 

State Species of Special Concern, including the arroyo chub, Santa Ana speckled dace, 

red diamondback rattlesnake, coast horned lizard, tricolored blackbird, yellow-breasted 

chat and loggerhead shrike.  No State Species of Special Concern were observed on the 

proposed project site during the course of the biological surveys conducted in early 

November, 2011.  Nevertheless, the MND lists these species and notes the potential for 

their occurrence.  The impact analysis for these species is discussed on pages 35-40 of the 

MND.  Potential impacts to these species resulting from implementation of this project 

are expected to be less than significant. 

Response to Comment 4-5 
 

The comment correctly mentions that each of the two construction methodologies 

(options) involves differing vegetation removal strategies and that the proposed project 

site is located within critical habitat for the Santa Ana sucker and the least Bell’s vireo.  

The comment incorrectly states that the project area is designated as critical habitat for 

the southwestern willow flycatcher (78 Fed. Reg. 344 (January 3, 2013)).  The comment 

incorrectly characterizes the amount of vegetation to be removed under Option 2.  Under 

Option 2, all vegetation within 26 feet from the centerline along the longitudinal axis of 

the bridge on either side would be trimmed using hand tools and/or a brush chipper along 

the entire span of the bridge.  This area, together with the northern access road comprises 

the entire construction footprint.   
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The intent of the long-term vegetation and access road maintenance program is to 

preclude vegetation from growing up into the bridge structure.  Vegetation would not be 

permanently removed from beneath the bridge structure, rather the roots would be left in 

place and the vegetation would be allowed to re-grow until the canopy approaches the 

height of the bridge crossing.   

 

The comment summarizing the proposed mitigation does not adequately capture the 

possible options and combinations of compensatory mitigation described in mitigation 

measure BIO-2 on page 38 of the MND and incorporated here by reference.  The MND 

discloses that regulatory permits will be required prior to project construction on page 8 

and within mitigation measure BIO-2 itself on page 38 and that mitigation must be 

developed during the course of obtaining these permits.  Therefore, the MND discloses a 

menu of potential feasible mitigation options to compensate for temporary impacts 

resulting from the proposed project, with the caveat that this mitigation must be approved 

by the applicable regulatory agencies.  In this way, the MND discloses to the public the 

range of feasible mitigation measures that would be accomplished for the proposed 

project prior to construction.  Examples of feasible options that Metropolitan would 

consider as part of a comprehensive strategy to avoid, minimize or mitigate impacts to 

riparian habitat and associated sensitive species in addition to working outside of the 

breeding season include pre-construction biological monitoring to ensure that no sensitive 

bird species are unexpectedly nesting outside of the breeding season (see also response 4-

11 below), restoration of degraded sites within the drainage where feasible, and funding 

cowbird trapping on-site.  

Response to Comment 4-6 
 

See responses 4-1 and 4-3 regarding Metropolitan’s regulatory obligations pursuant to the 

state and federal endangered species acts.  With respect to CESA, Section 2080 of the 

Fish and Game Code prohibits "take" of any species that the California Fish and Game 

Commission determines to be an endangered species or a threatened species.  Take is 

defined in Section 86 of the Fish and Game Code as "hunt, pursue, catch, capture, or kill, 

or attempt to hunt, pursue, catch, capture, or kill."  Potential take of any federally listed 

endangered species would be subject to the ESA pursuant to Section 7 during the 

regulatory permitting process (see response to comment 4-3 above).  Direct and indirect 

impacts to listed species associated with habitat modification would be addressed during 

the Section 7 process and through applicable State procedures. 

Response to Comment 4-7 
 

All vegetation clearing, access road grading and construction activities would be 

conducted between mid-September and mid-March, outside of the avian breeding season, 

in order to avoid direct impacts to breeding birds, including the state and federally 

endangered least Bell’s vireo and southwestern willow flycatcher and the state 

endangered western yellow-billed cuckoo.  These birds are not anticipated to be present 

on the Santa Ana River outside of their breeding seasons, so no mortality of these species 

would occur as a result of construction or long-term vegetation maintenance beneath the 

bridge crossing or on the north access road.  Any indirect impacts to listed species 

associated with habitat modification would be addressed during the Section 7 process and 

through applicable State procedures.  Therefore, since Metropolitan has already assumed 

the presence of state and federally listed bird species, and has designed the project to 

avoid potential impacts to them, no additional focused surveys are necessary to determine 

presence or absence of these species. 

 

With respect to fish species, mitigation measure BIO-1 states that a qualified biologist 

will conduct fish surveys in the event that flowing water should be present within the 
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work area during the seismic retrofit project activities.  The fish exclusion barrier would 

ensure that all sensitive fish species would be excluded from the work area.  Mitigation 

measure BIO-1 states, “if an exclusion barrier must be erected, a qualified biologist with 

the appropriate incidental take permits from the U.S. Fish and Wildlife Service (USFWS) 

and Memorandum of Understanding from the California Department of Fish and Game 

(CDFG) would survey the area within the exclusion barrier footprint around Piers 7 and 8 

immediately prior to work activity. In the event that fish are present, the biologist would 

relocate animals within the exclusion barrier footprint to a location outside of the work 

area.”  Therefore, focused surveys for the Santa Ana sucker would be conducted as 

necessary.  The mitigation measure also states that all fish species found within the 

exclusion barrier footprint would be relocated outside of the work area by a qualified 

biologist.  In the event that other sensitive aquatic organisms were found during the 

course of these surveys, they too would be relocated outside of the work area and out of 

harm’s way. 

Response to Comment 4-8 
 

The comment recommends that adequate mitigation measures should be proposed to 

offset the loss of critical habitat for applicable federally listed riparian bird species.  

Critical habitat would not be lost as a result of the proposed project.  Removal of above-

ground vegetation in the riverbed would be temporary and vegetation would be allowed 

to re-grow beneath the Santa Ana River bridge crossing until the canopy height nears the 

bridge crossing.  Moreover, critical habitat is a term defined and used in the federal 

Endangered Species Act (ESA).  The MND includes adequate mitigation measures to 

offset potential modifications to critical habitat for the least Bell’s vireo, resulting from 

the proposed project (see mitigation measures BIO-2 and BIO-3 and responses 4-5 and 4-

11).  No adverse modification to critical habitat for the Santa Ana sucker would occur as 

a result of the proposed project.  Federal agencies are required to consult with U.S. Fish 

and Wildlife Service on actions they carry out, fund or authorize to ensure that their 

actions will not destroy or adversely modify critical habitat.  Additional compensatory 

mitigation to offset any potential adverse modification to critical habitat as a result of the 

proposed project would be subject to U.S. Fish and Wildlife Service discretion pursuant 

to Section 7 of the ESA during the course of acquiring a Section 404 permit from the 

U.S. Army Corps of Engineers (Corps) prior to implementation of the proposed project. 

Response to Comment 4-9 
 

The comment notes that Metropolitan should submit a 1600 Lake and Streambed 

Alteration Agreement notification for potential impacts to state jurisdictional waters; the 

jurisdictional delineation contained in Appendix B of the MND indicates such potential 

impacts and Metropolitan anticipates submitting a notification following adoption of the 

MND and prior to conducting work within California Department of Fish and Game 

(Department) jurisdiction. 

Response to Comment 4-10 
 

The comment indicates the need for an incidental take permit pursuant to CESA if take of 

state-listed species would occur.  The proposed project would avoid potential impacts to 

state-listed species as discussed in response 4-4.  In addition, no take as defined by 

Section 86 of the California Fish and Game Code would occur as a result of the proposed 

project; therefore, no incidental take permit pursuant to CESA is anticipated to be 

required.  As discussed in responses 4-1 and 4-3, potential take of any federally listed 

endangered species would be subject to the ESA pursuant to Section 7 during the 

regulatory permitting process.  Direct and indirect impacts to listed species associated 
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with habitat modification would be addressed during the Section 7 process and through 

applicable State procedures. 

Response to Comment 4-11 
 

The comment indicates that surveys for nesting birds should be performed as per current 

standards; however, all proposed seismic retrofit construction activities and routine 

vegetation and access road maintenance activities would occur outside of avian breeding 

season (see response 4-4).  Therefore, no nesting birds are anticipated to be present.  To 

ensure that no listed birds are unexpectedly nesting outside of the bird breeding season 

within the project footprint, a qualified biologist will monitor for listed birds within and 

adjacent to the project footprint within one week prior to vegetation clearance.  In the 

unlikely event that any listed birds are found to be nesting, then vegetation clearance 

within 20 feet of the nest will be delayed until after the young have fledged. 

Response to Comment 4-12 
 

The comment states that measures to minimize the impact of lighting on the surrounding 

area should be implemented.  The project does not include any new lighting and no 

construction activity would occur during nighttime hours, so the proposed project would 

have no impacts resulting from lighting.  Therefore, no mitigation to minimize lighting 

impacts resulting from the proposed project is necessary. 

Response to Comment 4-13 
 

The comment suggests that a fish exclusionary plan should be proposed and 

implemented.  Mitigation measure BIO-1 proposes a fish exclusionary process in the 

event that flowing water enters the work area and if it is determined to be necessary by a 

qualified biologist. 

Response to Comment 4-14 
 

The comment suggests that surveys to determine the presence of bats on the Santa Ana 

River Bridge should be conducted.  In response to this comment, daytime and nighttime 

bat surveys were conducted at the project site by Rincon Consultants, Inc. on December 

5, 2012.  Bat detection involved visual observations as well as the use of an acoustical 

detector and auto recording device to detect inaudible ultrasonic calls of bats active 

within the area.  No sensitive or protected bat species were detected during the course of 

this survey.  No bats were observed roosting on the bridge or trees within the project area, 

and no accumulation of guano was found.  Therefore, no additional avoidance, 

minimization and/or mitigation measures are necessary to compensate for impacts to bats 

since bats were not found to be present on the bridge. 

Response to Comment 4-15 
 

The comment correctly summarizes the acreage of Department jurisdiction.   The 

comment also notes that, “the Department views the removal of vegetation within 26 feet 

of the centerline of the bridge as a permanent impact.”  As discussed in responses 4-3 and 

4-8, removal of above-ground vegetation in the riverbed would be temporary and 

vegetation would be allowed to re-grow beneath the Santa Ana River bridge crossing 

until the canopy height nears the bridge crossing.  Metropolitan understands from 

discussions with the Department that the Department views the repeated vegetation 

cutting as a permanent modification or degradation of habitat potential with respect to 

certain listed species.  Nevertheless, because the vegetation would not be permanently 

removed and would be allowed to re-grow, Metropolitan considers this intermittent 
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vegetation clearing as a temporary impact that does not completely and permanently 

remove habitat functions from the project footprint.  As stated previously, direct and 

indirect impacts to listed species associated with habitat modification would be addressed 

during the Section 7 process and through applicable State procedures. 

 

In addition, the comment notes that the project will require a 1600 Lake and Streambed 

Alteration Agreement for construction within Department jurisdiction and a 1600 Long-

Term Maintenance Agreement for the routine vegetation and road maintenance program.  

The jurisdictional delineation prepared for the proposed project indicates Department 

jurisdiction within the project footprint and Metropolitan anticipates submitting a 

notification following adoption of the MND and prior to conducting work in areas that 

are within Department jurisdiction. 

Response to Comment 4-16 
 

Metropolitan disagrees that the MND does not fully identify potential impacts to 

endangered and threatened species, riverine habitats potentially affected by the proposed 

project and associated resources.  Metropolitan’s project description and the analysis 

presented in the responses to the environmental checklist form provided in Appendix G 

of the State CEQA Guidelines discloses potential impacts to state and federal endangered 

species, fully describes how the proposed project avoids impacts to these species, and 

provides additional mitigation measures, including compensatory mitigation.  

Metropolitan has prepared a mitigation monitoring plan based on these mitigation 

measures in compliance with Section 15097 of the State CEQA Guidelines, and where 

applicable, habitat management plans and reporting commitments.  As lead agency and 

project proponent, Metropolitan will provide the funding for the proposed project through 

its Capital Improvement Program.  Therefore, no further environmental documentation 

pursuant to CEQA is necessary.  Metropolitan has fully disclosed the impacts of the 

proposed project and how they would be mitigated in accordance with the general 

concepts listed in Section 15002 of the State CEQA Guidelines. 

Response to Comment 4-17 
 

The comment states that the Department opposes the elimination of ephemeral, 

intermittent and perennial stream channels, lakes and their associated habitats.  The 

Department recommends avoiding the stream and riparian habitat to the greatest extent 

possible, and that any unavoidable impacts need to be compensated with the creation 

and/or restoration of in-kind habitat, either on-site or off-site at a minimum 3:1 

replacement-to-impact ratio.  Additional mitigation requirements through the 

Department’s Streambed Alteration Agreement process may be required, depending on 

the quality of habitat impacted, proposed mitigation, project design, and other factors.  

This comment is noted.  Please see the previous responses to comments above, which 

disclose the intent to provide compensatory mitigation subject to the approval of the 

Department and other applicable regulatory agencies and which acknowledge the 

necessity to obtain a Streambed Alteration Agreement for the proposed project. 

Response to Comment 4-18 
 

Metropolitan appreciates the list of information the Department has provided to facilitate 

the processing of a Streambed Alteration Agreement.  As described in the above 

responses, the jurisdictional delineation, avoidance measures to reduce project impacts, 

and discussion of potential mitigation measures required to reduce project impacts to 

below a level of significance were included and discussed in the MND and have been 

clarified in these responses.  Section 15370 of the State CEQA Guidelines states that 

“Mitigation” includes the following: 
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(a) Avoiding the impact altogether by not taking a certain action or parts of an 

action.  The MND describes how the proposed project design avoids impacts to 

sensitive riparian birds by conducting all activities outside of the avian breeding 

season when these birds are not present.  Responses 4-5 and 4-11 commit to 

additional biological monitoring to ensure that no listed birds are unexpectedly 

nesting outside of the bird breeding season. 

 

(b) Minimizing impacts by limiting the degree or magnitude of the action and its 

implementation.  The MND discusses two potential options to implement the 

proposed project.  Option 1 minimizes impacts to the Santa Ana River by 

carrying out work from the Santa Ana River bridge, rather than from within the 

riverbed.  In the event that Option 1 is determined to be feasible during final 

design of the proposed project, it will be implemented to the extent practicable. 

 

(e) Compensating for the impact by replacing or providing substitute resources or 

environments.  Mitigation measure BIO-2 provides a menu of compensatory 

mitigation options that Metropolitan will implement, and response 4-5 provides 

potential specific options or examples of compensatory mitigation that could be 

undertaken, subject to the approval of the applicable regulatory agencies. 

Response to Comment 4-19 
 

The comment states that in the absence of specific mitigation measures in the CEQA 

documents, the Department believes that it cannot fulfill its obligations as a Trustee and 

Responsible Agency for fish and wildlife resources.  Impacts resulting from the proposed 

project were fully described in the MND and mitigation to offset those impacts pursuant 

to Section 15370 of the State CEQA Guidelines was also included in the MND and is 

discussed in the responses above.  The proposed mitigation identified in the MND would 

reduce impacts to jurisdictional resources to a less than significant level, complies with 

Section 15370 of CEQA and is thoroughly disclosed in the MND and these responses.  

Therefore, the public has not been deprived of any knowledge regarding the specific 

project impacts and how they are being mitigated.  It is noteworthy that the Section 1602 

Streambed Alteration Notification process does not result in the issuance of a “permit,” 

therefore, permit negotiations with the Department do not occur.  Rather the Department 

and the applicant negotiate a Streambed Alteration Agreement.  The mitigation described 

in the MND and clarified in these responses allows the Department to work with the 

applicant to set impact to mitigation ratios in accordance with Department policy and to 

choose one or more of the mitigation methodologies described in the MND pursuant to 

the provisions of CEQA.  In this way, full disclosure of the mitigation required by the 

Department has been included in the MND. 

Response to Comment 4-20 
 

As discussed in the previous responses, Metropolitan disagrees with the Department’s 

summary conclusion that the MND is inadequate in describing project-related impacts, 

demonstrating consistency with the MSHCP, and identifying appropriate mitigation for 

purposes of CEQA. 
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 Comment Letter 5        
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Response to the October 22, 2012, Comment Letter from the  
Riverside County Regional Park and Open Space District 

Response to Comment 5-1 
 

The commenter states that the District accepts and understands the need for the Project. 

 

This comment is noted. 

Response to Comment 5-2 
 

The commenter provides information regarding the District and the design and location 

of the Santa Ana River Trail in relation to the proposed project. 

 

This comment is noted. 

Response to Comment 5-3 
 

The commenter requests that Metropolitan protect the portion of the trail within the 

project area and requests that Metropolitan repair or replace the trail in a like manner of 

construction if damage to the trail occurs.  The commenter also requests that if project 

construction requires removal of the trail then Metropolitan submit plans for replacement 

of the trail to the District. 

 

No removal of the portion of the Santa Ana River Trail within the project boundary is 

required to accommodate construction activities.  It is not anticipated that the Santa Ana 

River Trail would be damaged, however in the event that damage were to occur, 

Metropolitan will repair or replace the trail as necessary. 

Response to Comment 5-4 
 

The commenter requests that Metropolitan keep the trail open as much as possible during 

construction activities.  The commenter also requests that public service announcements 

notifying the public of closure and any possible detours be provided. 

 

Traffic control measures would be implemented during construction activities to ensure 

that the Santa Ana River Trail remains open for use by the public.  However, in the 

unlikely event that temporary closure of the trail would be required to accommodate 

construction activities, then Metropolitan would work with the District to ensure 

appropriate public notification is provided. 
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 Comment Letter 6        
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Response to the October 22, 2012, Comment Letter from 
Santa Ana Regional Water Quality Control Board 

Response to Comment 6-1 
 

The commenter states support for the project option, or combination of actions, that 

provide the most minimal impact to the beneficial uses of the Santa Ana River, Reach 3, 

as supported by these waters, in accordance with the Regional Board’s Water Quality 

Control Plan for the Santa Ana River Basin. 

 

This comment is noted. 

Response to Comment 6-2 
 

The commenter suggests a preference that the habitat restoration required under BIO-2 be 

provided on-site rather than at an offsite location.   

 

Prior to commencement of the proposed project, Metropolitan will obtain all required 

permits.  Mitigation measure BIO-2 provides potential compensatory mitigation, 

including on-site habitat restoration, subject to applicable regulatory approvals. 

Response to Comment 6-3 
 

The commenter suggests a number of different alternative permit processes that may be 

suitable for the proposed project, including a Section 401 and/or Section 404 permit, and 

notes that the Regional Water Quality Control Board will exercise its jurisdiction whether 

or not the U.S. Army Corps of Engineers claims jurisdiction. 

 

The comment is noted.  Prior to commencement of the proposed project, Metropolitan 

will obtain all required permits. 
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 Comment Letter 7        
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 Comment Letter 7        
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 Comment Letter 7        
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 Comment Letter 7        
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 Comment Letter 7        
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Response to the October 23, 2012, Comment Letter from 
OPR State Clearinghouse and Planning Unit 

Response to Comment 7 
 

The commenter acknowledges that Metropolitan has complied with the State 

Clearinghouse review requirements for draft environmental documents, pursuant to the 

California Environmental Quality Act and encloses a comment letter from the Native 

American Heritage Commission (NAHC) dated October 3, 2012. 

 

The comment is noted.  The NAHC letter provided is the same as Letter 1.  Please refer 

to Response to Comments 1-1 to 1-7. 
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 Comment Letter 8        
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 Comment Letter 8        
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 Comment Letter 8        

 

3/12/2013 Board Meeting 7-5 Attachment 4, Page 49 of 53



The Metropolitan Water District of Southern California  Seismic Retrofit and Routine Maintenance Project  

 

 

Santa Ana River Bridge February 2013 

Mitigated Negative Declaration  Page 49 

 Comment Letter 8        
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 Comment Letter 8        
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 Comment Letter 8        
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Response to the October 25, 2012, Comment Letter from 
OPR State Clearinghouse and Planning Unit 

Response to Comment 8 
 

The commenter provides a comment letter from the California Department of Fish and 

Game (CDFG) dated October 22, 2012. 

 

The CDFG letter provided is the same as Letter 4.  Please refer to Response to Comments 

4-1 to 4-20. 
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