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(Adversary Action).  Metropolitan is sharing the 
costs of this work with the Central Arizona Water 
Conservation District, represented jointly by 
counsel in the New York office of Manatt Phelps 
LLP.   

Trial in the ancillary action started in New York on 
May 15, 2012.  The outcome of this action is 
important to Metropolitan because the Nevada 
Environmental Response Trust is entitled to 
22 percent of any net recovery in the Adversary 
Action.  Any recovery would be used to fund the 
remediation of the Henderson site and the 
continued interception of contaminated 
groundwater before it reaches the Las Vegas 
wash.   

The trial, which began May 15 and is expected to 
last all summer, features the Anadarko Litigation 
Trust – Tronox’s successor in the case – and the 
U.S. Department of Justice, which stepped into the 
case during Tronox’s bankruptcy on behalf of the 
U.S. Environmental Protection Agency as the 
debtor’s largest creditor, suing Kerr-McGee, which 
is now wholly owned by Anadarko Petroleum 
Corporation. 

The suit focuses on the 2005 and 2006 move that 
saw Kerr-McGee put its valuable oil and gas 
exploration and production assets into an entity 
known as New Kerr-McGee, leaving its pigment 
business, laden with decades worth of 
environmental liabilities from Kerr-McGee’s 
chemical operations, to Tronox.  The Litigation 
Trust is trying to prove that Kerr-Gee failed to 

investigate and disclose environmental liabilities at 
certain sites, including the Henderson site, even to 
its own accountants, and didn’t evaluate liabilities 
until it was required by an agency or complaint to 
do so.  As a result of all this, the Anadarko 
Litigation Trust argues the legacy liabilities allotted 
to Tronox at the time of its spinoff were materially 
understated.  After filing for bankruptcy protection 
in 2009, Tronox filed the suit in an attempt to 
recover $15 billion it alleged that Kerr-McGee and 
Anadarko owed it as a result of the fraudulent 
transfer.  That figure has since grown to $25 billion 
with interest. 

Staff will continue to monitor the Adversary Action 
and the remediation of the Henderson site and 
update the Board as warranted. 

AFSCME Local 1902 v. Metropolitan (Public 
Employment Relations Board) 
AFSCME Local 1902 filed an unfair practice 
charge with the Public Employment Relations 
Board (PERB) on May 11, 2012.  The charge 
alleges Metropolitan violated the Meyers-Milias-
Brown Act (MMBA) by reclassifying Environmental 
Specialists and moving them into positions outside 
of the Local 1902 bargaining unit, without notifying 
Local 1902 or offering to meet and confer over the 
reclassifications.  Metropolitan will respond to the 
charge by lodging a position statement seeking a 
dismissal based on factual inaccuracies contained 
in the charge.  The Legal Department will 
represent Metropolitan in this matter. 

Items of Interest 

Los Angeles County Flood Control Dist. v. 
Natural Resources Defense Fund  (Supreme 
Court Docket No. 11-460) 
The United States Supreme Court recently 
granted review for next term in the appeal of 
Los Angeles County Flood Control District v. 
Natural Resources Defense Council.  The case 
concerns whether the Los Angeles County Flood 
Control District is liable for polluted stormwater 
discharged by others into the Los Angeles and 
San Gabriel rivers. 

In March 2011, the Ninth Circuit ruled in favor of 
the Natural Resources Defense Council (NRDC) 
and Santa Monica Baykeeper in finding that the 
Flood Control District was responsible for Clean 

Water Act violations.  (NRDC, Inc. v. County of 
Los Angeles, 673 F.3d 880 (9th Cir. Cal. 2011)) 

The Flood Control District argues it is not liable 
because it merely controls sections of the rivers 
for flood control purposes. Pollutants, originating 
from other municipalities in the Los Angeles 
area that drain into the rivers, merely pass 
through the sections it oversees. 

The legal question raised by the Flood Control 
District is whether there is a “discharge” under 
the Clean Water Act for what the Flood Control 
District maintains is a “transfer of water.”  
Previously, the Supreme Court ruled in South 
Florida Water Management District v. 
Miccosukee Tribe of Indians, 541 U.S. 95, 105 
(2004) that a transfer does not constitute a 
discharge. 
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The Court declined to hear a second issue 
raised by the Flood Control District that 
attempted to broaden the case by raising the 
issue of jurisdiction under the Clean Water Act. 

The case is of interest to Metropolitan and its 
member agencies because of the complex 
conveyance system that brings water to 
Southern California.  The Flood Control District 
has threatened to seek contribution from all 
entities, including Metropolitan and many 
municipalities, that have discharged water into 
the storm sewer system.  Metropolitan and the 
Flood Control District have entered into a tolling 
agreement until the issues of the appeal are 
resolved.  The case will be heard during next 
year’s Supreme Court term.  

Finance 
Metropolitan priced its $190,600,000 Water 
Revenue Refunding Bonds, 2012 Series C, 
$39,500,000 Water Revenue Refunding Bonds, 
2012 Series D (taxable), and $89,500,000 Water 
Revenue Refunding Bonds, 2012 Series E on 
June 20, 2012 and closed the transactions on 
June 28, 2012.  The 2012 Series C, D and E 
Bonds were issued to refund various series of 
Water Revenue Bonds that were originally 
issued in 2004, 2006, 2008, and 2010.  In 
addition, approximately $47.2 million of bond 
proceeds were used to pay swap counterparties 
to terminate two interest rate swaps and to 
partially terminate five interest rate swap 
transactions.  The Official Statements describing 
the 2012 Series C, D and E Bonds are available 
on the Municipal Securities Rulemaking Board’s 
Electronic Municipal Market Access web page at 
http://emma.msrb.org/ and on the Finance page 
of Metropolitan’s website, 
http://www.mwdh2o.com/mwdh2o/pages/finance
/finance01.html, under “Financial Documents.”  
Legal Department attorneys prepared Appendix 
A to the Official Statements and assisted outside 
bond counsel with the bond documents and 
closing. 


