
 

 
 

 Board of Directors 

Communications and Legislation Committee 

7/13/2010 Board Meeting 

8-10 
Subject 

Express support for SB 565 (Pavley, D-Agoura Hills, and Steinberg, D-Sacramento) - Water Resources 

Description 

SB 565 (Pavley, D-Agoura Hills, and Steinberg, D-Sacramento) is intended to protect legal diversions and uses of 

water as well as the environment by enhancing the State Water Resources Control Board's (SWRCB) ability to 

identify, monitor, and enforce existing proscriptions against illegal diversions and uses of water in California.  

(Attachment 1). 

SB 565 is similar to SB 681 (Pavley), which was one of a number of Delta-related bills that did not ultimately 

become part of the Delta legislative package enacted in November 2009.  Last year's SB 681 was controversial 

because many water users feared it unduly would have expanded SWRCB's authority, for example, by allowing 

SWRCB to issue "interim relief orders" through relatively summary procedures; allowing SWRCB to itself 

initiate a stream system-wide water rights adjudication; and potentially affecting the burden of proof in certain 

proceedings before SWRCB.  The most controversial provisions of SB 681 have not been included in SB 565.  On 

the other hand, other provisions of SB 681 were incorporated into the Delta package, for example, the extension 

of existing diversion and use reporting requirements to diverters in the Delta. 

SB 565 essentially builds on existing statutory authority and requirements to strengthen the ability to enforce 

proscriptions against illegal and unreasonable diversion and use of water.  Most prominently, the bill would: 

 Extend the existing legislative intent to take vigorous action to enforce water rights terms and conditions 

to expressly include enforcement of reporting and monitoring requirements and unreasonable diversion 

and use of water. 

 Increase fines for violations of the Water Code, including unauthorized diversion; failure to comply with 

SWRCB orders; failure to file, or misstatements in, reports of diversion and use of water; and violations 

of monitoring and reporting requirements.  At the same time, the bill expands the criteria SWRCB may 

consider when determining the appropriate fine to include mitigating factors, such as the violator's ability 

to pay, the impact on the violator's ability to continue in business and "other matters as justice may 

require," and directs SWRCB to establish a schedule of penalties applicable to small farms for de minimis 

water rights violations. 

 Add additional authority for SWRCB to order the preparation of technical or monitoring program reports 

related to an investigation or proceeding involving improper use of water, and to inspect the facilities 

subject to the investigation or proceeding with the consent of the owner or with a duly issued warrant.  

The order to prepare reports may only be issued after a hearing, and costs incurred by the person required 

to prepare reports must bear a reasonable relationship to the need for, and benefit to be derived from, the 

report. 

 Add a "rebuttable presumption" that in any proceeding in which it is alleged that a right to appropriate 

water has ceased or is subject to forfeiture, it will be presumed that the water is not being used unless it is 

included in a water use and diversion statement.  The presumption can be rebutted by evidence that actual 
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use has and is occurring, or by filing the diversion statement within six months after it is required by 

SWRCB. 

 Create a Water Rights Subaccount, in which the portion of any fines in excess of the amounts that could 

have been assessed prior to enactment of the bill is to be deposited "to reduce fees on water right holders, 

for water restoration projects and for conservancies." 

 Add to the existing schedule of water rights fees assessments on persons filing a petition to change a place 

of use or point of diversion, a registration for small domestic use of livestock ponds, and a statement of 

water diversion and use. 

Enactment of SB 565 will provide strong incentives for water users whose diversions and use of water impact the 

Delta and its watershed to comply with reasonable use, reporting, monitoring and water use requirements, and 

enhance SWRCB's ability to enforce those requirements.  This is consistent with the Legislature's recognition in 

SB 7X-1 that the reasonable use and public trust policies are the foundation of water management policy, 

particularly with respect to the Delta, and will help attain the Delta legislative package goals of providing for a 

more reliable water supply and protecting, restoring, and enhancing the Delta ecosystem. 

Policy 

By Minute Items 45753, dated May 11, 2004, and 46637, dated April 11, 2006, the Board adopted a set of Delta 

policy principles to ensure a solid foundation for future Metropolitan positions and to provide guidance to 

Metropolitan staff. 

By Minute Item 47135, dated May 25, 2007, the Board supported, in principle, a Delta Action Plan, as set forth in 

a letter signed by the General Manager. 

By Minute Item 47605, dated August 19, 2008, the Board approved Delta Governance Principles as outlined in 

the board letter. 

California Environmental Quality Act (CEQA) 

CEQA determination for Option #1: 

The proposed action is not defined as a project under CEQA because it involves continuing administrative 

activities, such as general policy and procedure making (Section 15378(b)(2) of the State CEQA Guidelines).  In 

addition, where it can be seen with certainty that there is no possibility that the proposed action in question may 

have a significant effect on the environment, the proposed action is not subject to CEQA (Section 15061(b)(3) of 

the State CEQA Guidelines).  

The CEQA determination is:  Determine that the proposed action is not subject to CEQA pursuant to 

Sections 15378(b)(2) and 15061(b)(3) of the State CEQA Guidelines. 

CEQA determination for Option #2: 

None required 

Board Options 

Option #1 

Adopt the CEQA determination and authorize the General Manager to express Metropolitan’s support for 

SB 565. 

Fiscal Impact: None 

Business Analysis: None 

Option #2 

Take no position on SB 565. 

Fiscal Impact: None 

Business Analysis: None 

 



7/13/2010 Board Meeting 8-10 Page 3 

 

Staff Recommendation 

Option #1 

 

 

 6/24/2010 
Linda Waade 
Deputy General Manager, External Affairs 

Date 

 

 

 

 

 6/28/2010 
Jeffrey Kightlinger 
General Manager 

Date 
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