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Subject 
Express opposition to eminent domain reform proposals:  Proposition 90 and Senate Bills 1210 and 1650 

Description 
In 2005, the U.S. Supreme Court issued a controversial opinion about government’s ability to exercise eminent 
domain powers for the purpose of promoting local economic development.  In Kelo v. City of London, 
125 S. Ct. 2655, the Court ruled that economic rejuvenation of a distressed area (and the resulting increased tax 
revenue) constituted a public interest sufficient to allow a local governmental entity to condemn private property 
for private redevelopment purposes.   

Striking a chord on the issue of the sanctity of private property, the Kelo opinion has provoked numerous 
legislative reform efforts in California and throughout the country.  While founded on concerns of overreaching 
by certain redevelopment agencies across the country, the flurry of proposed laws resulting from the Kelo opinion 
threatens traditional public use purposes of eminent domain.  Instead of limiting reform proposals to the issue of 
economic development takings, proposed California legislation would institute sweeping procedural and 
substantive changes to eminent domain law that would drive up the cost of public infrastructure projects and 
jeopardize funds for legitimate public services such as schools, police, fire, and public utilities. 

Existing Eminent Domain Law 

Currently, state law recognizes redevelopment as a public purpose, along with other traditional public services 
such as schools, roads, and public utilities.  Existing eminent domain law is based upon the recommendations of 
the nonpartisan California Law Revision Commission, premised on a study by experts in the field.  Public 
agencies must provide owners with “just compensation” for their property based on an independent appraisal of 
the current fair market value.  Owners may challenge valuation of the property, but public agencies are allowed to 
take possession of the property before conclusion of the proceeding.  Property owners who successfully challenge 
takings are entitled to attorneys’ fees and costs under certain circumstances, but trial courts retain discretion over 
the amount of such fees.  

Proposition 90:  Protect Our Homes Act 

The Protect Our Homes Act, commonly referred to as the Anderson Initiative, Attachment 1, will appear as 
Proposition 90 on the November 2006 General Election ballot.  Although the apparent original motivation for 
Proposition 90 was to limit takings of private property for private commercial purposes, the effects on all public 
agencies in California, if enacted, would be significant and adverse.  Proposition 90 would: 

• Prohibit the use of property acquired by eminent domain for “private use,” which is not clearly defined in 
the measure.  This could preclude Metropolitan from leasing its property for compatible private uses, for 
example, parking on pipeline rights-of-way. 

• Reimburse property owners for “all reasonable costs and expenses actually incurred.”  Presumably, this 
language means that public agencies could be liable for the property owner’s attorney and expert fees, 
even if the government prevails in court.  Thus, owners could litigate at the public’s expense, even if their 
claims were meritless. 

• Give a property owner the right to reacquire condemned property at fair market value, if it ever ceased to 
be used for a public purpose.  This requirement would apply to all condemnation proceedings regardless 
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of purpose and would impose a significant administrative and financial burden on Metropolitan and its 
member agencies.   

• Give the property owner the right to a jury trial on a public agency’s determination of public use and shift 
the burden of establishing public use to the public agency.  Possession would be delayed until the issue is 
tried, causing significant delays in public projects.  

SB 1210 (Torlakson/Alquist) 

SB 1210, introduced by Senator Torlakson (D-Antioch), Attachment 2, would amend applicable statutes to limit 
eminent domain as follows: 

• Require a public entity to pay reasonable costs of independent appraisals by the property owners, which 
could impose a significant expense on public agencies. 

• Shift the burden of showing “substantial hardship” from the property owner to the public agency.  
Currently, the property owner has the burden to show, within 30 days of issuance of an order of 
possession, that taking immediate possession of the property will impose a substantial hardship.  This 
shift would require the public agency to show that failing to get immediate possession of the property 
would impose a hardship on the public agency that outweighs the burden on the property owner.  Because 
public agencies generally do not use eminent domain except when absolutely necessary and only after 
making all efforts to voluntarily acquire the property, this procedural hurdle is extraneous, and will serve 
only to increase legal costs and delay necessary public projects. 

SB 1650 (Kehoe/Dunn) 

SB 1650, introduced by Senator Kehoe (D-San Diego), Attachment 3, would have an even more sweeping 
impact on the ability of public agencies to complete infrastructure projects involving property acquisition.  
SB 1650 would: 

• Require property acquired by eminent domain to be used only for the previously stated public use unless 
the public entity adopts a resolution identifying a revised public use.  This could be interpreted to 
preclude Metropolitan from leasing the property for compatible private uses, like parking lots, 
telecommunication towers, and nurseries. 

• Require that the property must be used for the stated purpose within ten years.  Otherwise, the public 
agency must either:  (1) adopt a new resolution; or (2) offer the owner a right of first refusal to repurchase 
the property.  Under some circumstances, the property would be repurchased at “present market value” or 
at “an affordable price.”  If the property were originally a single-family residence, resale value would be 
capped at the public agency’s original purchase price.  This requirement would impose an overly strict 
time constraint and costs on public agencies’ long-range planning, which is generally based on at least 
20-year forecasts. 

• Require the public entity to:  (1) sell the property as surplus if, after offering the right of first refusal, the 
owner elects not to purchase it; and (2) pay the owner of the residential property the financial gain 
between the original acquisition price, adjusted for inflation, and final sale price.  Such disgorgement of 
accrued equity would impose financial impacts on public agencies, and provide a potential windfall to the 
previous owner.   

• Require a public entity, under certain circumstances, to offer a renewable one-year leaseback agreement 
to the prior owner for the time between acquisition and commencement of the project.  Such leaseback 
agreements would impose administrative burdens upon public agencies and force them to lease to 
potentially hostile tenants. 

Effect on Metropolitan 

These pending eminent domain reform measures would significantly hinder Metropolitan’s ability to utilize its 
condemnation powers to develop water supply and related infrastructure.  If enacted, Proposition 90 or the two 
Senate bills discussed above would significantly lengthen the acquisition process and delay construction of 
traditional public works projects.  The measures fail to recognize existing legal protections for property owners 
and greatly expand private property owners’ rights to challenge the use of eminent domain for legitimate public 
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service projects.  Also, the proposals would expose Metropolitan to significant increased costs and potential 
liability, including the cost of administering the rights of first refusal, leaseback agreements, and payments of 
accrued appreciation in value. 

The proposed eminent domain reforms would have the same effect on member agencies.  Numerous cities, 
counties, and industry groups already oppose these reform measures, including the Association of California 
Water Agencies and Caltrans.  For these reasons, staff recommends that the Board formally oppose 
Proposition 90, SB 1210, and SB 1650 as they are currently written. 

Existing eminent domain procedures already pose significant cost and time burdens on Metropolitan and other 
public utilities.  Making these procedures even more difficult is an overreaction to the desire to eliminate the use 
of eminent domain for economic development. 

Recommended Policy Position 

Other than Proposition 90 (which is in final form for the November ballot), staff expects that the pending 
legislative efforts, including SB 1210 and SB 1650, will be amended based on the outcome of Proposition 90.  
The Legislature also is currently working on competing legislative initiatives that it may add to the 
November 2006 ballot.   

Given this uncertainty, staff recommends that the Board adopt a policy position that would allow staff to present 
formal positions on the various pending proposals.  Specifically, staff proposes that Metropolitan take no position 
on proposals that simply restrict the use of eminent domain for economic or redevelopment purposes where there 
is no direct effect on Metropolitan or other public utilities.  Staff recommends further that the board adopt a policy 
to oppose measures that would impose significant additional requirements on public agencies with eminent 
domain powers, including Metropolitan, such as: 

• Rights of first refusal or rights to repurchase; 
• Leaseback requirements; 
• Disgorgement of accrued equity; 
• Mandatory reimbursement of the owner’s appraisal costs, expert witness fees, or attorney fees; 
• Time limits on the completion of any public works or other traditional “public use” projects; and  
• Procedural hurdles to the right to possession and to take the property, such as shifting responsibility for 

determining the validity of the public use from judges to juries, elimination of expedited possession 
orders, or elimination of the presumption that the legislative findings of “public use” is valid. 

By adopting this policy, Metropolitan staff could timely express opposition to legislative proposals that would 
significantly restrict Metropolitan and its member agencies from pursuing legitimate public infrastructure 
improvements.  

Policy 
The Board has not yet adopted formal policies regarding proposed statewide eminent domain reforms. 

California Environmental Quality Act (CEQA) 
CEQA determination for Options #1 and #2: 

The proposed actions are not defined as a project under CEQA because they involve administrative activities 
(Section 15378(b) of the State CEQA Guidelines).  In addition, where it can be seen with certainty that there is no 
possibility that the proposed actions in question may have a significant effect on the environment, the proposed 
actions are not subject to CEQA (Section 15061(b)(3) of the State CEQA Guidelines).  

The CEQA determination is:  Determine that the proposed actions are not subject to CEQA pursuant to 
Sections 15378(b) and 15061(b)(3) of the State CEQA Guidelines. 

CEQA determination for Option #3: 

None required
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Board Options 
Option #1 

Adopt the CEQA determination and 
a. Oppose Proposition 90; 
b. Oppose SB 1210 and SB 1650 as currently written; and 
c. Adopt staff’s recommended policy position on future eminent domain reform measures. 

Fiscal Impact:  None 
Business Analysis:  Attempts to protect Metropolitan from significant project delays and costs that would 
occur if these proposed laws were enacted 

Option #2 
Adopt the CEQA determination and  

a. Oppose Proposition 90; and  
b. Take no position on SB 1210, SB 1650, or staff’s recommended policy position. 

Fiscal Impact:  None 
Business Analysis:  Attempts to protect Metropolitan from significant project delays and costs that would be 
incurred if Proposition 90 were enacted, but leaves Metropolitan at risk as to future legislative efforts 

Option #3 
Take no position on Proposition 90 or any other eminent domain reform measures.  
Fiscal Impact:  Increased potential liability, legal costs, and construction delays, if these proposed laws were 
enacted 
Business Analysis:  Leaves Metropolitan at risk of experiencing significant project delays and incurring 
substantial costs if these proposed laws are enacted 

Staff Recommendation 
Option #1 
  

 7/25/2006 
Sydney B. Bennion 
Interim General Counsel 
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Attachment 1 – Proposition 90 

Attachment 2 – SB 1210 

Attachment 3 – SB 1650 
BLA #4682 
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