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Report on State Water Resources Control Board Cease and Desist Order to California Department of Water 
Resources and U.S. Bureau of Reclamation [Conference with legal counsel—existing litigation—adjudicatory 
proceeding before the State Water Resources Control Board, Order WR 2006-0006; may be heard in 
closed session pursuant to Gov. Code Section 54956.9(a)] 

Description 
The General Counsel’s monthly reports previously have reported on the State Water Resources Control Board’s 
(State Board) cease and desist complaint against the Department of Water Resources (DWR) and the United 
States Bureau of Reclamation (USBR) alleging that they are threatening to violate their water rights permits by 
allowing a particular salinity objective to be exceeded.  The State Board issued its Order WR 2006-0006 (CDO or 
order) on February 15, 2006 in which it does find that DWR and USBR are threatening to violate their permits.  
Because of the potential impacts on water project supplies and operations, staff is reviewing potential responses, 
including supporting DWR, USBR and other water project contractors in challenging the order. 

Background 

State Board’s 1995 Water Quality Control Plan (WQCP) established a salinity objective to protect southern Delta 
agriculture of 0.7 mmhos/cm for the period of April through August.  The WQCP finds that salinity in the 
southern Delta is impacted by a combination of low San Joaquin River flows together with discharges from 
primarily agricultural drainage in the San Joaquin River watershed.  According to the WQCP, flow objectives and 
the release of adequate flows to the River are expected to “contribute to” achieving the 0.7 objective, but the 
WQCP also calls for control of discharges to the San Joaquin River. 

A subsequent State Board water rights decision—D-1641—was issued to allocate responsibility to implement the 
0.7 objective.  D-1641 states that the State Water Project (SWP) and Central Valley Project (CVP) are “partially 
responsible for salinity problems” but recognizes that those problems also are caused by a range of other factors, 
including San Joaquin River inflows, tidal action, diversions by local users and agricultural return flows.  
Nevertheless, D-1641 requires the SWP and CVP to “implement” the objective.  Implementation occurs through a 
reporting and investigative process, rather than automatically imposing responsibility on the SWP and CVP to 
cure any exceedances.  DWR is required to notify State Board’s Executive Director if the objective is exceeded 
and describe the causes for the exceedance.  The Executive Director will then evaluate the report and recommend 
to the State Board whether it is appropriate to require the SWP and CVP to cure the exceedance or whether it was 
caused by actions beyond SWP’s and CVP’s control. 

D-1641 also deferred the date for implementation until April 1, 2005 pending installation of DWR’s operable 
tidal gates, part of DWR’s South Delta Improvement Program specifically intended to significantly improve 
salinity and the ability to implement the objective.  Once the gates are installed, the objective is to be relaxed to 
1.0 mmhos/cm.  Due to the difficulty of completing environmental permitting requirements and other delays, the 
operable gates are now expected to be installed in 2009.  However, the 0.7 objective has been in effect since 
April 1, 2005. 

Alleged Violation and Order 

The CVP, which owns New Melones Reservoir that can be used to provide flow to the Delta, has been operating 
to meet the 0.7 objective at Vernalis on the San Joaquin River.  The SWP, which has no facilities on the 
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San Joaquin River and very little ability to affect south Delta salinity, nevertheless has been cooperating to assist 
the CVP to the extent it can.  The 0.7 objective has not been exceeded and is not likely to be exceeded in the near 
future because of the good water supply conditions this year. 

However, modeling studies indicate that the objective could be exceeded in the future under extreme climatic 
conditions, such as particularly high tides or dry hydrology, or due to other conditions beyond the CVP’s and 
SWP’s control.  Even though the projects are making their best efforts to implement the objective and the 
objective has and is being met, the State Board used the modeling results to charge both the SWP and CVP with a 
“threatened” violation. 

Problems with the Order  

The State Board issued its order on February 15, 2006, finding that “a threat of violation of DWR’s and USBR’s 
permit and license conditions . . . exists” and directing that DWR and USBR “shall implement measures to 
obviate the threat of non-compliance.”  It requires DWR and USBR to immediately inform State Board of a 
potential exceedance and describe “the corrective actions they are initiating to avoid the exceedance.”  If there is 
an actual exceedance, no matter what the cause, DWR and USBR shall report the corrective actions they have 
taken, including the amount of water bypassed or released from project storage and reductions in exports.   

This order is not supported by the facts or the law and is inconsistent with currently applicable State Board orders 
and process.  In essence, the State Board has used the CDO hearing to avoid the existing process formally adopted 
through the WQCP and D-1641.  Instead of investigating the underlying cause for the exceedance and taking 
appropriate action, as required under the existing rules, the CDO simply assumes that any exceedance of the 
objective is automatically a “violation” caused by the projects and requires them to cure it regardless of cost. 

DWR, USBR and the state and federal water contractors opposed the cease and desist procedure and the eventual 
order as unnecessary and inconsistent with the WQCP and D-1641.  These parties have consistently pointed out 
various factual and legal problems with the order and its underlying basis.  Among those problems are: 

• The CDO is unnecessary at this time since the 0.7 objective has not been exceeded and is not likely to be 
exceeded in the near future, and neither the SWP nor CVP have “threatened” to take any action that would 
exceed it. 

• The SWP does not divert from or discharge to the San Joaquin River and its operations have virtually no 
effect on, or ability to control, salinity at the compliance locations in the Delta.  But the CDO finds that 
DWR is threatening to violate the objectives and must take actions to correct any “violations” if they occur, 
even though the SWP has not caused the violation.  It is unclear how the CDO might affect SWP 
operations, given the lack of a direct nexus between project operations and the alleged violation. 

• The Board’s WQCP and D-1641 explicitly recognize that Delta salinity problems are caused by a range of 
factors beyond the control of SWP or CVP, including local discharges exceeding the objective, diversions 
upstream of the Delta and climactic conditions such as high tides or dry conditions.  The WQCP also 
specifically lists a number of programs to control discharges of salty water into the San Joaquin River and 
the Delta that must be implemented in combination with flows.  Yet, the State Board in this CDO 
proceeding has ignored previously adopted State Board findings and did not make an attempt to look into 
these other causes. 

• SWRCB formally established the process in D-1641 through which DWR and USBR must report and 
investigate the causes of any exceedance of the objective so the SWRCB can consider whether it was 
caused by actions outside the projects’ control.  The CDO ignores State Board’s existing process; deems 
SWP and CVP to be guilty of a violation without investigation; and simply requires SWP and CVP to cure 
exceedances, whether caused by their actions or not. 

• During the CDO process DWR/USBR offered, albeit belatedly, in response to State Board requests, to 
develop detailed milestones and actions to identify the causes of high salinity and implement programs to 
deal with those problems.  State Board declined to stay the CDO proceeding for the several months during 
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which this program could have resulted in reduced salinity, even though there is no immediate likelihood 
the 0.7 objective will be exceeded. 

DWR continues to work toward completion of the environmental analysis and permitting to have the operable 
gates installed by 2009.  This will greatly enhance water quality in the southern Delta and the ability to meet the 
0.7 objective.  In the meantime, DWR and USBR will continue to operate to meet that objective to the extent it 
is in their control.  Unfortunately, State Board ignored the WQCP and D-1641 and made the SWP and CVP the 
only entities responsible to cure salinity problems caused by many other entities and uncontrollable factors.   

Because of the significant practical and legal problems with the order and the potential impacts on project water 
supplies, both DWR and USBR and their contractors have been reviewing potential courses of action, including 
litigation.  Staff will continue to keep Metropolitan’s Board apprised of this issue. 

Policy 
Metropolitan Water District Administrative Code Sections 6430 and 6433:  Authority to protect Metropolitan’s 
legal interests in litigation and administrative proceedings 

Fiscal Impact 
None  
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