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Subject
Report on federal Endangered Species Act legislation and review of board-adopted policy principles

Description
Endangered Species Act (ESA) reform is again a major topic of discussion in Washington, D.C. Metropolitan,
through its participation in the Western Urban Water Coalition (WUWC), is closely monitoring legislation that
proposes ESA modification and has had input into the process through that organization. Chief among WUWC’s
goals has been to codify existing regulatory incentives to non-federal landowners including no surprises, safe
harbor agreements, pre-listing agreements, candidate conservation agreements, and multi-species Habitat
Conservation Plans (HCPs), and to seek revision of the Act to provide that areas subject to such agreements not
be included in areas designated as critical habitat. Two bills have been introduced this session making minor
amendments to the Act and additional legislation is expected before the end of the year.
H.R. 1299 (Cardoza) (Attachment 1) is designated the “Critical Habitat Enhancement Act of 2005.” The bill
proposes moving the designation of critical habitat to a date no later than one year after the final approval of a
recovery plan for the species or three years after the date of publication of the final regulation implementing a
determination that the species is endangered or threatened, whichever occurs first. H.R. 1299 would exclude from
critical habitat designation those areas where actions are authorized under Section 10(a) permits and would further
define the economic impacts that would have to be considered under the Act. The bill has been referred to the
House Committee on Resources and executive comment has been requested from the Department of the Interior.
H.R. 1837 (Flake) (Attachment 2) would address some of the issues faced by the city of Phoenix at its Horseshoe
Reservoir by amending the ESA to prohibit the Secretary from designating critical habitat within the high water
mark of a water storage reservoir if habitat is periodically created and destroyed as a result of fluctuations in water
levels caused by its operation. The bill would also require the Secretary to consider the offsetting effects of
habitat conservation measures proposed for implementation. H.R. 1837 has also been referred to the House
Committee on Resources and comment from Interior has been sought.
In addition, it is anticipated that House Resources Committee Chairman Richard Pombo will soon introduce
legislation that will propose major revisions to the Act. Given the increased level of ESA discussion in
Washington, it appears a good time for the Board to review the ESA policy principles last revised in 1997
(Attachment 3). While some of the principles concerning a moderate approach to ESA reform and support for
statutes recognizing binding ESA compliance agreements still appear to be good policy, others, such as support
for provisions that would give state law primacy over the federal ESA, appear dated. Based on ESA issues that
have affected, or had the potential to impact, Metropolitan since 1997, staff has developed a revised set of policy
principles for the Board to consider (Attachment 4). The proposed principles seek support for ESA-related
legislative, administrative, or judicial activities that:
•

Continue to support a moderate approach to amending the federal ESA that improves its workability
and ability to meet goals.

•

Continue to support mechanisms that protect threatened and endangered species and their habitat, and
their ultimate recovery.
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Encourage development of regulations to provide consistent procedures to guide federal agency
decision-making, particularly with respect to critical habitat designations and related economic
analyses.
Codify or otherwise strengthen regulatory incentives to non-federal landowners such as no surprises,
safe harbor agreements, pre-listing agreements, candidate conservation agreements, and multi-species
HCPs.
Encourage the provision of adequate funding for federal agencies to meet their obligations under
cooperative recovery plans and making such agreements enforceable against all parties.
Revise the critical habitat designation process in a manner consistent with the principles in
Attachment 4.
Clarify and resolve issues relating to recent judicial interpretations of the ESA.
Clarify the scope of indirect effects analyses required for federal ESA permits.

Based on board discussion and input staff will, if necessary, revise the proposed policy principles and bring them
back for final consideration at the Board’s October meeting.

Policy
Board-adopted Federal Endangered Species Act Policy (last amended February 11, 1997)

Fiscal Impact
None
8/30/2005
Jeffrey Kightlinger
General Counsel

Date
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CEO/General Manager

Attachment 1 – H.R. 1299
Attachment 2 – H.R. 1837
Attachment 3 – ESA Policy Principles
Attachment 4 – Proposed Revised Policy
BLA #3878

Date

September 13, 2005 Board Meeting

9-2

Attachment 1, Page 1 of 5

September 13, 2005 Board Meeting

9-2

Attachment 1, Page 2 of 5

September 13, 2005 Board Meeting

9-2

Attachment 1, Page 3 of 5

September 13, 2005 Board Meeting

9-2

Attachment 1, Page 4 of 5

September 13, 2005 Board Meeting

9-2

Attachment 1, Page 5 of 5

September 13, 2005 Board Meeting

9-2

Attachment 2, Page 1 of 2

September 13, 2005 Board Meeting

9-2

Attachment 2, Page 2 of 2

September 13, 2005 Board Meeting

9-2

Attachment 3, Page 1 of 1

September 13, 2005 Board Meeting

9-2

Attachment 4, Page 1 of 1

Federal Endangered Species Act.
Proposed Revised Policy:
Update Metropolitan’s policy principles on amendments to the federal ESA to read as follows:
•

Continue to support mechanisms that protect threatened and endangered species, their habitat, and
foster their ultimate recovery.

•

Encourage the promulgation of regulations that provide uniform procedures to guide federal agency
decision, especially listing decisions and critical habitat designations..

•

Codify, or otherwise strengthen, regulatory incentives to non-federal landowners such as no surprises,
safe harbor agreements, pre-listing agreements, candidate conservation agreements, and multi-species
HCPs.

•

Secure legislative or administrative changes in the Critical Habitat Designation process that:
1.

Ensure decision-makers have the best available scientific information on which to base their
rulemaking.

2.

Require the promulgation of regulations that specify the methodology to be used to evaluate
the direct and indirect economic impacts that would result from the critical habitat
designation of a specific area, based upon cost-effectiveness principles.

3.

Exclude from critical habitat designations areas subject to conservation management tools,
such as HCPs, safe harbor agreements, candidate conservation agreements, and state and
local agency land use or water management plans, that include significant species
conservation measures for the subject species.

4.

Clarify or otherwise resolve issues related to recent judicial interpretations of “adverse
modification.”

•

Provide adequate funding for federal agencies to meet their own obligations under cooperative
recovery plans and similar initiatives. Such agreements should be fully enforceable against all
parties, and any necessary waivers of sovereign immunity should be provided for. If federal agencies
fail to perform, other participants in such efforts should not be required to expand their own
obligations to make up for the federal failure to perform.

•

Clarify that the scope of indirect effects analyses required for federal ESA permits is limited to those
effects that are within the legal authority of the permit applicant to control, would primarily be caused
by the implementation of the proposed activity, are reasonably certain to occur, and for which specific
effects on threatened or endangered species or designated critical habitat can be identified.

Continue to support a moderate approach in seeking changes to the federal ESA through participation in
legislative, administrative, and judicial processes to improve its workability and ability to meet its objectives.

