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Summary 

This report discusses significant matters in which the Legal Department was involved during the month 
of February 2004. 

Attachments 
None. 

Detailed Report 

1. Litigation/Claims To Which Metropolitan Is A Party 
a. Cargill v. Metropolitan 

On February 26, 2004, in a close 4-3 decision the California Supreme Court ruled that 
Metropolitan is required to enroll in CalPERS all temporary workers who would be considered 
Metropolitan employees under California common law.   

The majority opinion is quite narrow in scope restricting itself purely to the issue of CalPERS 
enrollment.  The Court noted that this is a single issue in a complex case and that there is much 
work yet to be done.  “We therefore do not decide whether plaintiffs are in fact common law 
employees of MWD, nor do we express any opinion as to whether plaintiffs, in the event they are 
determined to be MWD employees as defined in the PERL, are therefore entitled to enrollment 
in CalPERS as of the dates they were first employed.  Still less do we decide whether plaintiffs 
are MWD’s employees for any purpose other than CalPERS enrollment or whether they are 
entitled to any benefits as employees under other provisions of law.” 

Consequently, the issue of how public agencies may use temporary labor will require more 
litigation and perhaps legislation before there are clear guidelines to follow. 
http://www.courtinfo.ca.gov/opinions/documents/S102371.PDF 

 b. San Diego County Water Authority et. al v. Metropolitan (Preferential Rights Case) 

The First Appellate District of the California Court of Appeal in San Francisco heard oral 
argument in the preferential rights case on February 17, 2004.  San Diego County Water 
Authority filed the appeal from the Superior Court’s dismissal, without leave to amend, of its 
first amended complaint alleging that Metropolitan improperly calculates preferential rights 
under Section 135 of Metropolitan’s Act.  The court should issue an opinion within 90 days from 
the date of the February hearing. 

c. Jose Velazquez v. Metropolitan 

On June 28, 1996, Plaintiff Velazquez suffered very serious injuries when a boom from a crane 
he was working near contacted a power line.  He suffered severe burns from the resulting electric 
shock.  This case was defended by a law firm hired by The Hartford under the commercial 
general liability insurance policy for the Diamond Valley Lake Project.   

http://www.courtinfo.ca.gov/opinions/documents/S102371.PDF
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This case is notable in that it went up and down through the appellate system, having seen two 
court of appeal arguments and two petitions for review to the Supreme Court of California - the 
first petition was granted and the second petition was only two votes short of another review.   

The appellate issue concerned an owner's liability for injury to workers of a subcontractor under 
the "retained control" theory.  Metropolitan prevailed on that issue, but the case came back to the 
trial court to resolve the sole remaining cause of action for dangerous condition of public 
property.   

The trial was set for the end of March.  But at a mediation on February 18, 2004, a settlement 
was reached between The Hartford and Velazquez.  A structured settlement was created, at a cost 
of $300,000.  Should Velazquez live out his current life expectancy of another 41 years, the total 
payout would be just over $440,000.  Monthly payments are guaranteed for 30 years to either 
Velazquez or his designated heir. 

 
2. Other Matters Involving Metropolitan 

a. Electric Industry Restructuring 

On February 20th the Federal Energy Regulatory Commission (FERC) authorized the California 
Independent System Operator (ISO) to assess penalties upon market participants for tariff 
violations.   Metropolitan protested the original form of authorization because aspects of the 
ISO's proposal were vague leading to a concern that it could expose the State Water Project to 
sanctions.  FERC’s order agrees with all major issues raised by Metropolitan, approving the 
proposal in concept but requiring significant modifications.  Among other things, the ISO was 
ordered to clarify the conduct giving rise to sanctions, to significantly decrease the maximum 
penalty from $300,000 to $10,000 per day, and to forego enforcement of the proposal until the 
ISO has been re-established as an independent entity.  Meanwhile, FERC will enforce the 
proposal. 

b. Imperial Irrigation District v. All Persons (QSA Related Litigation) 

The Imperial Superior Court recently ordered that IID's lawsuit to validate certain Quantification 
Settlement Agreement contracts be transferred from Imperial County to Sacramento County.  
Currently, seven of the nine lawsuits concerning the QSA are pending in, or being transferred to, 
Sacramento Superior Court, and two are still pending in Imperial County.  A petition to have all 
nine QSA-related cases coordinated in Sacramento is pending before the Judicial Council of 
California.    

c. State Water Resources Control Board Water Rights Filings on Whitewater and Alamo Rivers 

The State Water Resources Control Board asked that Metropolitan provide technical flow 
information on Metropolitan's water rights filings on the Whitewater and Alamo Rivers.  These 
rivers flow into the Salton Sea and Metropolitan filed for water rights in 1997 to explore a 
potential desalting program.  Metropolitan staff has determined that a desalting program on flows 
of the Alamo and New River has some potential, but that a desalting program on the Whitewater 
River appears problematic at this time.  Accordingly, staff is in the process of compiling water 
flow data on the Alamo River as requested by the SWRCB, and staff notified the SWRCB that it 
did not intend to proceed with the Whitewater River application.  On February 19, 2004 the  
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SWRCB notified Metropolitan that its water rights application on the Whitewater River was 
canceled without prejudice.  Metropolitan may refile its application at any time should it 
determine that there is potential for a desalting program on the Whitewater River. 

3. Legislation 
State Water Resources Control Board Water Rights Fees 

Last year’s SB 1049 eliminated general funding for the State Water Resources Control Board’s 
Division of Water Rights (SWRCB) and directed SWRCB to develop regulations requiring water 
right holders to pay user fees to replace the general funds.  SWRCB adopted the fee regulations and 
litigation was filed challenging the regulations (Northern California Water Association v. State 
Water Resources Control Board).  The litigation has since been stayed pursuant to stipulation and 
many interested parties, including the Association of California Water Agencies (ACWA), have 
been discussing potential amendments to last year’s legislation that would remedy its perceived 
defects and perhaps restore some general funding.  Assembly Member Canciamilla has agreed to 
carry AB 2864, which is ACWA’s proposal on how the SWRCB should assess these fees; Assembly 
Member La Malfa has proposed AB 2422, which currently states legislative intent to eliminate the 
user fees; and Senator Poochigian has introduced SB 1409, a spot bill on the user fee issue.  Staff has 
been working with ACWA and will continue to participate in the development of any legislation to 
protect Metropolitan’s interests. 
 

4. Finances 

Legal Department staff assisted Finance staff and outside bond counsel in issuing Metropolitan's 
$162,455,000 Water Revenue Refunding Bonds, 2004 Series A, on February 19, 2004.  Less than a 
week later work commenced on a potential refunding of about $230 million of water revenue bonds, 
with an anticipated closing on March 25 for the refunding bonds.  In addition, documentation is 
being finalized for extension of a bank liquidity facility that supports $100 million Water Revenue 
Bonds, 1997 Authorization, Series B and C.   
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