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Summary 

This report discusses significant matters in which the Legal Department was involved during the month 
of March 2003. 

Attachments 
None. 

Detailed Report 

1. Litigation to Which Metropolitan Is A Party 
a. Defenders of Wildlife vs. Babbitt, Department of Interior 

This case raised the question of whether the federal Endangered Species Act requires the U.S. 
Bureau of Reclamation of the Department of the Interior to consider the impacts of its Colorado 
River operations on endangered species in Mexico.  Metropolitan and several other water 
agencies and states attempted to intervene in this case and filed amicus curiae briefs in support 
of the Bureau.  The motion to intervene was denied by the District Court and appealed to the 
Circuit Court.   The District Court did accept the amicus briefs and allowed a representative of 
the various states and water agencies to present arguments on the merits of the case. 

On March 31, 2003, the District Court granted summary judgment in favor of the Bureau.  This 
effectively ends the matter without any obligation imposed on the Bureau to engage in additional 
consultation regarding endangered species in Mexico.  We have received the order but not the 
opinion which accompanied it.  After we receive the court's opinion we will provide the Board 
with additional information.       

 b. Metropolitan and AWZ v. Hartford Fire Insurance and Metropolitan v. Hartford Fire Insurance 
On March 26, 2003, Metropolitan’s two cases against the Hartford Insurance Company were 
mediated before Justice Howard Weiner.  A proposed global settlement was reached, subject to 
Board approval.  The Metropolitan/AWZ borrowed soils case was brought under Metropolitan’s 
builder’s risk policy and the other Hartford case regarding insurance deductibles was brought 
under Metropolitan’s commercial general liability policy.  Both cases are currently pending in 
the Los Angeles Federal Court.  Due to a previous agreement with AWZ it would receive part of 
the settlement.  The proposed settlement will be discussed in closed session at the Legal, Claims 
& Personnel Committee. 

 c. Imperial Irrigation District v. United States of America, et al. 
On March 18, argument on IID’s motion for preliminary injunction was heard before United 
States District Court Judge Whelan.  Judge Whelan granted IID’s motion based on two grounds: 
1) that the Department of Interior did not correctly follow its own regulations in determining 
IID’s water order for 2003, and 2) this violation amounted to a breach of IID’s delivery contract.  
Judge Whelan specifically stated that granting the motion was not based on IID’s reasonable use  
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of water and the Judge withheld any ruling on IID’s water use.  The Judge asked for further 
briefing regarding preliminary injunction remedies; specifically, whether or not Interior should 
commence a new water order determination in compliance with its regulations, or in the 
alternative, whether or not the Court should order the parties to commence a reasonable 
beneficial use determination in an alternate forum.  Metropolitan filed briefs on these issues on 
March 31.  Also in March, Metropolitan retained the law firm of Latham & Watkins LLP to 
support the litigation effort. 

 

2. Other Matters Involving Metropolitan 
 a. 2003 One-Year Water Transfers 

Metropolitan exercised its option to call for the transfer of an additional 50,000 acre-feet of water 
under its option agreements with a group of seven Sacramento Valley water districts and water 
companies on March 20, 2003.  The Legal Department assisted in contract negotiations and 
drafting.  This transfer is in addition to 97,000 acre-feet called in mid-February.  Metropolitan is 
monitoring water supply conditions to determine whether to exercise a third option for another 
20,000 acre-feet in early May 2003. 

b. El Dorado Irrigation District v. State Water Resources Control Board and El Dorado County 
Water Agency v. State Water Resources Control Board 
Trial in this action was held by Sacramento Superior Court Judge Lloyd Connelly on March 14, 
2003.  The judge took the matter under submission.  Plaintiffs allege that SWRCB’s imposition 
of “Term 91,” a standard SWRCB water right permit condition that protects water stored by state 
and federal water projects, violated their County of Origin rights.  The State Water Contractors 
are parties to the case in support of the SWRCB. 

 c. Laub v. Davis; Regional Council of Rural Counties v. State of California 
On March 28, Judge Esgro issued her tentative ruling in the coordinated CALFED cases 
upholding the EIR for the CALFED Bay-Delta Program.  In these cases, the Farm Bureau (the 
Laub action) and the Regional Council of Rural Counties (RCRC) had challenged the approval 
of the CALFED Program on grounds that the EIR failed to comply with the California 
Environmental Quality Act (CEQA).  Metropolitan, as an intervenor in the Laub action and an 
interested party in the RCRC action, argued with the State in support of the Program.  A taxpayer 
cause of action alleging many water-law claims was also brought by RCRC in these cases and 
these claims remain.  Argument on a motion to dismiss these claims is scheduled for April 11. 
Information on the proceedings, including an events calendar, court orders, tentative rulings, and 
other information, is kept current on the court’s website at 
http://www.saccourt.com/CoordCases/baydelta/baydelta.asp. 

d. Navajo Nation v. U.S. Department of the Interior, et al. 
A complaint for declaratory and injunctive relief has been filed by the Navajo Nation against the 
Department of the Interior, specifically the Bureau of Reclamation and Bureau of Indian Affairs.  
The complaint challenges the Bureau's  failure to determine the extent and quantity of the water 
rights of the Navajo Nation in the Colorado River and the BIA's failure to otherwise protect the 
interests of the Navajo Nation.  The complaint challenges the adequacy of the environmental  
 

2 

http://www.saccourt.com/CoordCases/baydelta/baydelta.asp


Board Report (General Counsel's March 2003 Monthly Report) March 31, 2003
 

review for the Interim Surplus Guidelines and seeks to prohibit the Bureau from allocating any 
"surplus" water until such time as a determination of the rights of the Navajo Nation is 
completed.  The Legal Department is reviewing the complaint and analyzing potential courses of 
action on this case to recommend to the Board.  

 e. San Diego Pipeline No. 6 - Entry Permits 

Upon petition of the Legal Department, on March 25, 2003, a commissioner for the Superior 
Court for the County of Riverside issued three Orders for Entry allowing Metropolitan’s staff to 
enter properties adjacent to the route for the North Reach of the San Diego Pipeline No. 6 
Project.  These entry permits are for noninvasive survey and studies work, preparatory to 
obtaining temporary easements for construction purposes.  These orders are the last of the 
approximately 40 entry permits required to complete environmental and other studies for the 
project.  Six petitions for such entry orders were made because of recalcitrant or absentee 
owners, with three resolved without necessity of hearing.  The next step is to appraise the needed 
easement areas with voluntary acquisitions to follow.  To the extent necessary, resolutions of 
necessity to commence condemnation could be before the Board early next year. 

3. Finances 
Legal Department staff assisted in the issuance of a standby bond purchase agreement by 
Landesbank Hessen-Thüringen Girozentrale, New York Branch, to continue liquidity support for 
$100 million of variable rate water revenue bonds issued by Metropolitan in 1997.  The prior 
standby bond purchase agreement, issued by Bank of America, expired March 31, 2003.  The new 
agreement was delivered March 13, 2003, to be effective April 1, 2003. 

4. Administration 
Staff attorneys in the General Counsel's department recently initiated an effort to form a separate 
bargaining unit.  Attorneys in the Deputy General Counsel I, II, III, IV and Senior Deputy General 
Counsel classifications unanimously petitioned the Employee Relations Officer requesting 
recognition of a new bargaining unit, the Water Attorneys of Metropolitan (WAM).  Following 
MWD Administrative Code provisions, the Employee Relations Officer has determined that the unit, 
as proposed, is an appropriate bargaining unit and has scheduled a certification election for late 
April.  If a majority of the proposed membership votes affirmatively, the Chief Executive Officer is 
to certify to the organization its right to represent employees of the unit for collective bargaining 
purposes. 

The Legal Department one position to the Human Resources section in an effort to ensure that all 
positions within the department provide essential legal services to limit costs as appropriate and to 
address a need for an additional position in Human Resources.   

The Legal Department will host a quarterly Member Agency General Counsels Dinner after the 
Committee meetings on April 7, 2003.  Dr. William Patzert, a research oceanographer at the 
California Institute of Technology’s Jet Propulsion Laboratory, will be speaking on the El Niño 
phenomenon and its effect on regional water supply. 
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