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METROPOLITAN WATERDISTRICTOFSOUTHERN

CALIFORNIA

August 19, 1998
To:

Board of Directors

(Legal and Claims Committee--&ion),

+,.~---,..

General Counsel
Subject:

Authorization to Amend the Duncan, WeinbergI.&e&,& & P&broke’s Contract
to Increase the Maximum Amount Payable for Representation in Electric Utility
Industry Restructuring Proceedings

Reference:

Appropriation

No. 11002

RECOMMENDATION(S)
It is recommended that your Board authorize an amendment to Agreement No. 6255 between The
Metropolitan Water District of Southern California (Metropolitan) and the law firm of Duncan,
Weinberg, Genzer & Pembroke (Duncan Weinberg) to increase the maximum amount payable by
an additional $475,000 to $1,375,000, for advice and representation in legal proceedings arising
out of the restructuring of the electric utility industry.
EXECUTIVE

SUMMARY

This letter seeks your Board’s authorization to amend Agreement No. 6255 with the law firm of
Duncan Weinberg to increase the maximum amount payable by $475,000 for continued advice
and representation in various legal proceedings arising out of the restructuring of the electric
utility industry. This increase will result in a total contract amount of $1,375,000. The
amendment amount is included within the consultant expense item in the Legal Department’s
Annual Budget for fiscal year 1998-99.
DETAILED

REPORT

Your Board has previously approved the hiring of a law firm and a consultant to assist staff in
protecting Metropolitan’s power interests in light of the then-proposed restructuring of the
electric utility industry. The General Counsel went through a competitive selection process, and
selected the firm of Duncan Weinberg to provide representation for Metropolitan in electric
industry restructuring proceedings. Duncan Weinberg is one of a handful of Washington, D.C.
law firms specializing in the representation of public power before the Federal Energy Regulatory
Commission (FERC) and appropriate courts. Duncan Weinberg was selected on the basis of its
expertise and its favorably competitive pricing for legal services. Currently, the maximum amount
payable under Duncan Weinberg’s contract is $900,000.
As your Board is aware, the California Independent System Operator Corporation (ISO) and
California Power Exchange Corporation (PX) commenced operations on March 3 1, 1998. There
has been a flurry of activity at FERC regarding California electric industry restructuring both prior

-2-

Board of Directors

August 19, 1998

and subsequent to the commencement of operations. Numerous IS0 and PX agreements have
been filed; ISO, PX and investor-owned utility rate cases are being litigated; and numerous
changes to the IS0 and PX Tariffs continue to be proposed to correct operating problems, or to
implement various aspects of IS0 or PX operations previously delayed because of software
constraints. Indeed, Metropolitan submitted over 70 filings during the last fiscal year in the
above-referenced matters. Duncan Weinberg has either prepared or assisted in the preparation of
Metropolitan’s motions to intervene and protest, comments, and memoranda analyzing FERC
orders and other documents, and has represented Metropolitan in settlement discussion with the
ISO, PX, FERC and other intervenors.
California’s restructuring of its electrical utility industry is serving as the prototype for the rest of
the nation. Now that California’s electric utility industry has commenced operations under a
restructured environment, previously recognized and difficult problems remain, and new ones
continue to become manifest as the nascent market evolves. Complex issues remain for resolution
in the near future, including the commencement of negotiations regarding the successor IS0
transmission access charge which could significantly adversely affect Metropolitan and the
California Department of Water Resources.
In addition to the California electric industry restructuring proposals, FERC has moved forward
with its order requiring all utilities over which it has jurisdiction to file open access transmission
tariff filings. Duncan Weinberg has also provided representation in these matters, and kept
Metropolitan informed of other industry developments at FERC.
Metropolitan continues to need Duncan Weinberg’s specialized expertise to protect its power
interests, which represents approximately 15% of Metropolitan’s annual budget.
Duncan Weinberg’s estimated budget is attached hereto for your information. Your Board’s
approval for an amendment to Duncan Weinberg’s contract in the amount of $475,000 is
respectfully requested. This amount is included in the Legal Department’s budget for fiscal year
1998-99.
ACTIONS

AND MILESTONES

0 Under the General Counsel’s authority, Metropolitan entered into a contract to retain the
law firm of Duncan Weinberg for advice and representation in legal proceedings arising
out of the restructuring of the electric utility industry and assist staff in protecting
Metropolitan’s power interests. Amendments to this contract have been approved
previously by the Board.
CEQA COMPLIANCE

/ ENVIRONMENTAL

DOCUMENTATION

This action is not a project under CEQA, and no environmental review or documentation is
necessary for your Board to act on this request.
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February 2,1998

TO:

Diana Mahmud, Esq.
The Metropolitan Water District of Southern California

From:

Wal&ce L. Duncan
Dun&r, Weinberg, Miller & Pembroke, P.C.

Subject:

Budget ~stirnates for Legal Se&es

Of COUNSEL

to be Provided by DWM&P for MWD during

Fiscal 1998 and 1999
You have requested that we review our previous budget estimates for the
remainder of Fiscal 1998 and to prepare and provide a budget estimate for legal sctices for Fiscal
Year 1999 in light of recent filings, rulings and procedural orders in the ISO, PX and related

proceedings.
As you know, we are now representing Metropolitan in 42 proceedings before the
FERC. Of these, 25 relate to the California electric industry restructuring, and the related

Dockets fled by the r‘S0, PX and the Califomia IOUs.
On January 14, 1998, we provided you with a list of the active IS0 and PX
Dockets along with our recommendation as to the level of Metropolitan’s participation in each of

these matters. Atter some discussion, we reached agreement on the maner of Metropolitan’s
activity level in each pending Docket, ranging from “no involvement” to “fiAl participation.” We
have used this list of priorities in structuring the attached budget estimates.
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For the most part, the attached budget estimatesare basedon pending caseswhich
have been noticed by the Commission and for which a procedural schedule has been adopted. We
have nor attempted KOanticipale and provide estimates for the fLture filings of the IS0 and PX
which are included in the ISO/PX Staging Plans. We will provide you with supplemental budget
estimates as titure filings are made and as Metropolitan determines the level of involvement it will
have in new cases or Dockets.
To summarize the attached budget estimates, it is our beliefthat the current Fiscal
1998 budget provided to you on February 27, 1997 will be suflicient to cover the work required
in pending Dockets through June 30,1998. This is not to say that the fees paid between now and
June 30, 1998 will be in accordance with the February 27, 1997 budget estimate. There are a
number of new Dockets which have developed since our last budget estimates. At the same,
time, however, several important cases for which we estimated considerable time and expense in
the last budget estimate have been (or will be) settled without hearings (e.g., the PG&E and
Edison OATS cases) and others have been defened (e.g., the ISOLPX Compliance Filings of the
IS0 Tariff, the PX Tariff and the Transmission Control Agreement). Moreover, the
Commission’s favorable orders of June 30, 1997, October 30, 1997 and, most importantly,
December 17, 1997, have considerably narrowed the issues l& for litigation. If through
unforseen circumstances, the workload is greater than now anticipated. we will let you know if we
need to supplement the remaining FY 1998 budget.
With respect to our budget e&n&e for Fiscal 1999 (July I, 1998 through June 30,
1999), we are corr+ortable with the estimates provided below for the first six months of the 1999
Fiscal Year inasmuch as the procedural schedule calls for the completion of the hearings in all
Dockets before the end of 1998. Briefing and post-hearing procedures will extend into the first
quarter of 1999, Beyond that, ir is very dif&ult to budget for the first six months of 1999, and
particularly for thc’second quarccr of 1999. With this caveat, we project a 1999 fiscal budget for
our services at. $475,000, including expenses and a $15,000 contingency.

,

The foregoing estimate covers all maners which will be active, or are likely to
become active, in the budget period. These matters fU generally in four categories as follows:
1.

Proposed sale or_disDosition 1
Federal Electric Industm Resm

wer

k *ngadministrati~

Lem

These matters are largely dormant or inactive at this time, although new proposals
for disposition of the.assets of the Federal Power Marketing Administrations are sill under
consideration and may surface during the current or next session of Congress. Federal Electric
Industry Restructuring legislation is currently under active consideration in Congress. We are
monitoring these matters for Metropolitan 10 ensure that Metropolitan is timely advised of any
proposal which may affect its interests. For budget purposes, we have budgeted MOO/month for
FY 1989 to cover these matters.

:

:

._“.....___

:
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2.

&alifornia Electric Industrv Restrudurinn Proce&-gg
.

including:

a)

AI1 dockets involving the development and implementation of the
California IS0 and PX, including the implementation of the IS0 and PX
Tariffs and the Transmission Control Agreement, implementation of alI IS0
and PX protocols and Operating Agreements, and the rate cases involving
the IS0 Grid Management Charge and the PX Administration Charge.

W

All dockets filed by the California

IOU’s (principally PG&E and Edison)
involving ISO-related agreements or tar& including Transmission Owner
Tariffs, Must-Run Agreements, Scheduling Coordinating Agreements and
Responsible Transmission Owner Agreements.
The PG&E and Edison “Pass-Through” dockets in which PG&E and
Edison seek to pass-through the IS0 Grid Management Charge and PX
Administration Charge to transmission customers of PG&E and Edison.

4

Compliance filings to be made by the ISO, PX or IOUs to conform tariffs,
agreements or protocols to the December 11, 1997 Order of the FIZRC.

4

IS0 development of alternative firm transmission arrangements,
stakeholder review of the ISO’s 6/30/g% proposal, and participation in new
transmission rate scliedule docket to be filed on or before l/1/99.

0

Metropolitan’sinterface
hers.

g>

Elimination of market power of dominant 1SO and PX Participants (note:

with the PX, IS0 or Participating Transmission

this issue has been largely resolved in prior orders of the FERC. The issue
may resurface in tie context of IOU divestirure of facilities, adrhiswarion
of Must-Run Agreements, or as a result of operating experience under the
ISO/PX regime).

h)

Participation in IS0 governance and ratemaking activities, including
stakeholder input to IS0 development of new pricing methodology for USC
of IS0 Controlled Grid and services.

3.

Imdementation

of FERC Order Nos. 888. 888-A 889, and 889-A including:

4

Review and advice respecting the outcome of appeals now pending in the
U.S. Coun of Appeals;

W

Development and processing of requests for waiver of reciprocity and
other requirements of Order Nos. 888.888-4 889 and 889-A; and

Leg& De&&tinent
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4.

Possible Development of Open-Access tariff for Metropolitan or review
and advice respecting Open Access tariffs filed by other entities.

Rewesentation

of -Metro-

in S&een P@na

&en Access Do&&

(Note; Several OA Dockets are now in tial settlement stage, including OA Tariff
proceedings initiated by PG&E and Edison. Metropolitan’s participation in other OA Dockets
will be nominal).
During the period from July 1,199s through January 3 1,1998, we anticipate
intense activity in the FERC proceedings related to the implementarion of rhe Califcrnia
restructuring proposal, By orders of the Commission, the Chief Administrative Law Judge and
the Presiding Administrative Jaw Judges in various dockets, hearings have been scheduled in
dockets related to the l.OU TO Tariffs, PX Administration Charge, IS0 Grid Management
Charge, Must-Run Agreements and Rates, and PG&E and Edison pass-through dockets. These
hearings and prehearing procedures (discovery, motions and submission of testimony) will be in
progress at various stages during Fy 1999. Hearings should be concluded in the first half of FY
1999 and briefing, post-hearing procedures, decisions and appeals will occur in the last half of FY
1999
Metropolitan has committed to various levels of participation in these proceedings
as reflected on.the attached listing. The level of participation in these proceedings have been
factored into these ytimates.
Based upon the foregoing f&zts and tisumptions, we have arrived at the following
estimate by using monthly averages for the budget period (July 1, 1908 through June 30, 1999),
as follows:
..
Monthly Average ‘(fees only)
July 1, 1998 through January 31,1999

!g&QQQ
$280,000

subtotal
February 1, 1999 through June 30, 1999

%,25,ooQ
!§~5o,oo4

subtotal

$430,000

Total Fees 7/l/98 - 6/30/99
Estimated Expenses

$ 30000

Total (fees and expenses)

$460,000

Contingency

f lS.OOQ
Total

$475,000
Attachment to 7-8
Legal Department
August 19, 1998
Page 4 of 6

-5-

If you have any questions concerning OUTbudget estimate for either N 1998 or
FY 1999, or other assumptions on which our estimates are bh
please give me a call.

L
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