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METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA
' April 6, 1998

To: Board of Directors (Committee on Legislation--Action)
(Legal and Claims Committee--Acti

From: General Counsel "%X{i/{x/ o &
, " 7

Subject: Eastside Reservoir Groundwater Mitigation Mat{érs; 6i;posit%6n to
Assembly Bill 1834 (Thompson) and Authorization to Take Necessary Action

RECOMMENDATION(S)

Tt is recommended that the Board of Directors oppose Assembly Bill 1834 and authorize staff to
take necessary action to resolve these ongoing disputes.

EXECUTIVE SUMMARY

Assemblyman Bruce Thompson (Fallbrook) has proposed amendments to AB 1834 which would
replace the existing bill with new language aimed at impacting Metropolitan’s groundwater
mitigation program for the West Dam on the Eastside Reservoir Project (Project). Two years
ago, Assemblyman Thompson introduced a bill on behalf of landowners west of the West Dam
which would have required Metropolitan to revise its groundwater mitigation plan.
Metropolitan’s Board adopted an opposition position to that bill, but the issue was resolved when
Metropolitan and the landowners entered into binding written agreements on how the mitigation
plan would be conducted. It was Metropolitan’s hope and belief that this action resolved future
conflicts among these parties because the agreements called for the groundwater disputes
between Metropolitan and these landowners to be resolved by arbitration. In exchange for the
arbitration rights and the withdrawal of the bill, Metropolitan expanded its existing groundwater
mitigation plan and built emergency water connections with Eastern Municipal Water District for
these landowners at significant cost to Metropolitan. This bill would override the existing
agreements and resolve disputes in favor of the landowners avoiding the arbitration the
landowners specifically agreed upon.

In addition to reneging on the existing written agreements, the bill would also grant the State
Water Resources Control Board (SWRCB) authority over Metropolitan’s mitigation plan and
groundwater rights in this basin. This would preempt the California Environmental Quality Act
(CEQA) because Metropolitan’s approved project EIR already addressed these groundwater
issues, as well as provide the SWRCB with groundwater authority in an area where it currently
has no jurisdiction. Finally, the bill would establish a lower groundwater rights priority on the
properties that Metropolitan acquired to construct the Project; this would amount to a “takings”
of Metropolitan’s property rights where water rights were clearly included in the acquisition.
The expansion of SWRCB authority into conflict with existing federal watermaster authority, the
preemption of CEQA, the avoiding of the written contracts and the taking of Metropolitan’s
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property rights create a precedent with far reaching impacts on Metropolitan and government
projects throughout the state.

Means for the orderly resolving of these groundwater disputes already exist without the need for
legislation. The agreements between Metropolitan and the property owners call for arbitration to
resolve disputes which either Metropolitan or the agreement parties could initiate with regards to
certain issues. A more comprehensive resolution could be achieved by adjudication of the
groundwater rights in this basin which either Metropolitan or the property owners could initiate.
In addition to adopting an opposition position to AB 1834, staff requests authorization to pursue
a resolution of these disputes.

DETAILED REPORT

AB 1834, as amended by Assemblyman Thompson, will have significant adverse effects. The
bill is unnecessary because Metropolitan has already undertaken a mitigation plan to remedy
groundwater impacts caused by the Project. In compliance with CEQA, Metropolitan adopted a
mitigation plan to remedy any impacts on groundwater resources caused by the Project. This
plan includes injecting water into the groundwater basin immediately downstream of the
Project’s West Dam to replace any lost groundwater recharge from the Project area. Monitoring
wells have been installed between the Project construction area and the downstream groundwater
users to ensure that groundwater levels are not affected by the Project. These wells show that
groundwater levels have remained steady in the area immediately downstream of the Project, and
have not been affected by the Project.

The bill also interferes with existing contractual agreements between Metropolitan and the
potentially affected property owners. In 1996, Assemblyman Thompson introduced a similar bill
(AB 2332) to require Metropolitan to undertake specific mitigation measures. The Assemblyman
agreed to withdraw the bill in exchange for Metropolitan’s agreement to enter into contracts with
each of the potentially affected property owners. Those contracts have been entered into and
each contract includes a dispute resolution procedure calling for arbitration.

Each of the downstream owners who entered into agreements with Metropolitan are also users of
groundwater. Their use affects the groundwater basin, and historic records show that they
overdrafted the basin for many years prior to the Project construction. Any disputes over
responsibility for changes in groundwater levels should be resolved in the manner contractually
agreed upon by the parties, and not imposed by legislation.

The bill interferes with the jurisdiction of the federal court, and its appointed watermaster, over
the surface waters within the Santa Margarita River watershed. The United States District Court
for the Southern District of California retains jurisdiction over surface waters in the Project area
which is within the Warm Springs Creek Sub-Watershed of the Santa Margarita River system.
(United States of America v. Fallbrook Public Utility District, U. S. District Court Case No.
1247-SD-T.) The court has approved a Memorandum of Understanding between Metropolitan
and the principal water users in the Santa Margarita River system requiring operation of the
reservoir to preserve the amount of surface water received by downstream users. Sections 561
and 562(b)(3) and (c) of the bill would place the issue of surface water releases under the
jurisdiction of the SWRCB, creating a conflict with the District Court. The bill would require
Metropolitan to fund the SWRCB’s activities in this area.
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The bill contains several undefined terms and open-ended requirements that subject Metropolitan
to great public expense without justification. Metropolitan would be required to determine the
recharge necessary to supply well owners’ current and future water demands within the
groundwater basin (Section 562(b)(2) and 563(a)(1)(C)). However, the boundaries of the basin
are not defined, and the future water demands of other users cannot be determined by
Metropolitan without their participation or cooperation. Metropolitan would have to report on
the “estimated allocation of the average annual precipitation” as determined by the Legislature,
but with no control over the usage by others, or means to obtain that information (Section
562(a)). Furthermore, the bill does not condition Metropolitan’s mitigation requirements on any
finding that the Project has adversely impacted the allocation of available water. The mitigation
is triggered by a specific groundwater level without any necessity of a determination that failure
to reach that level is caused by the Project rather than the well owners’ excessive pumping.
Because the bill predetermines that Metropolitan is at fault, the ongoing reporting and
monitoring serves no real purpose.

The bill contains no restrictions on the use of groundwater, or the required “substitute” water to
be provided by Metropolitan to the benefited well owners. There is nothing in the legislation
which restricts the private owners from exporting the groundwater in amounts causing the levels
to drop to the extent that Metropolitan must provide additional free water for their own use or
re-sale. In fact, the bill anticipates that the well owners will establish some type of water use
husiness by requiring Metropolitan to provide water tc cover “future water demands” rather than
protecting the owners’ existing water consumption (Section 563(a)(1)(C)).

The bill also amounts to a “taking” of Metropolitan’s water rights. In purchasing the fee interest
in the lands acquired for the Project, Metropolitan also paid for and acquired the water rights
appurtenant to those lands. The bill would prohibit Metropolitan from using those water rights
without a permit from the SWRCB, and prevent any permit from being issued without meeting
legislatively established mitigation standards. Since those standards do not take into account the
groundwater impacts of the private well owners, Metropolitan would be required to forego its
water rights to remedy impacts created by other parties. The bill also provides that
Metropolitan’s water rights have lower priority than the private owners current and future water
uses. These provisions constitute an uncompensated taking of Metropolitan’s water rights.

By requiring that Metropolitan subordinate its uses of “local water” to the uses of private owners,
the bill transfers valuable property rights to the private owners without any consideration. The
bill’s mitigation requirements are not based on any showing of Project impacts, but require
Metropolitan to provide free water whenever specified groundwater levels are not met (Section
563(a)(6)). This requirement applies regardless of how much precipitation falls in the basin or
how much water is removed and used by the private owners.

The value of these water rights is reflected in the evidence presented in an eminent domain action
brought by Metropolitan to acquire land from the Domenigoni family. The Domenigonis
originally owned about 3,100 acres of land, of which Metropolitan sought to acquire 510 acres.
The Domenigoni family presented evidence that the water on the property being acquired had a
value of $12.5 million. (Metropolitan Water District v. Francis Domenigoni, et al., Riverside
County Superior Court Case No. 229049.) The jury awarded the full amount sought by the
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Domenigonis, including the value of the water. The case was settled on appeal, but no
reservation of the water rights was agreed upon. Therefore, Metropolitan paid a substantial sum
for the groundwater rights on the acquired property. The Domenigoni family continues to own
lands adjacent to the Project, and are among the private well owners as defined in Section 560(g)
of the bill. The provisions of the bill would allow the Domenigonis to pump groundwater
without restriction on their remainder property, and require Metropolitan to limit its use to allow
such pumping as well as provide additional free water. This constitutes a gift of public funds to
the Domenigoni family of water rights in the basin for which they have already been paid a
substantial sum.

Conclusion. It is recommended that the Board adopt a position opposing AB 1834 and authorize
staff to take necessary action to resolve these ongoing groundwater disputes for the reasons
stated above.
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THE PROPLE QF TNE STATE OF GALIFOMNIA DO EMACT AS FPOLLOWS:

SECTION 1. rare 9 (eal-naeing with Section B&n) is.
added to the Hetrepolitan Hatar stt:;ct aAct IChiptlr 209 of the
Statutexs of 1969), to yead: -

w
-

PART 9. GROUNDWATER

- -

CHAPTER 1. EASTSIDE RISERVDIR PROJECT

_ 360. Unless the contaxt otherwise rcquirt!;'tﬁé
Zfollowing definitions govern the construction of this cuapter:
(a) “Control wells” means thoss existing Iﬂiiﬁ.?lnq
wells in the Domenigoni laain identified by thu Giisriﬁt as Wells
© WMeA through WN-F. .
~ {B) “District" means tha Metropolitan Wawer Bistrict
of Southern Califernia.

(e) PERastzide R.ce:vuxr Prajcc:' or “projsct® means
the district'& Eastsids Resecveir Project located in thl
Domenigeni Vallsy of Riverside county, including all dm m
other relatead facilitiass. .

' (d). “Local agency” means the Pastarn Municipal Water
- District in Riverside County. o

(e) “Local water” mgans all watar within tpu'hdundary
of the Eastsida Reservoir Project, excluding water impertsd to
the project from othar watersheds by the Metropolitan Water

. Gm\INL(I9E.aas p 2 . /UM hxBh

18/208d SSP°CN LSPY LbP SIS ¢ HIBRIL W NEINS . E*Lt'mlﬁl



APR @2 98 13:29 MM OF SC - SACTO P.as11

District of sSouthexn cnutoz.m. _

(£) "state board" means the State Watar Ressurces
Control Board. |

(g) “Vell ownars® means privats groundwater uasers
producing vater frem wells in §ectien 3, &, 8, ar 10 of raunship
& South, Range 2 West, San Bernardino sasa and unr;aian,
their successars-in-intares:. .

(h)  “West dam* muans the enhamicnant dex thad
vestern boundary of the Ragteide Raservair Bzojset.,

§61. (a) The legislature hereby finds and da:larea as
follews. The district’s cohstruction of tha vast da® has
permanently impaired groundwater recharge to private wells in the
Domenigani groundwater hafin, threatsning the 11V¢lihnﬂisgﬂt the

the

affacted well owners. The legislature intends :o.rlquiie:;hat_‘
the district mitigate the adverse impacts of the prnjuét‘§é -
groundwater supplies by implanenting & qrcundwaﬁe;ﬁg;ticizﬁon
Program to psrmanently rastor: watar availability té wili ownerxs
thlu enabling the dist:iq;_tu procead with th--conlgfugt;an and
impismentaticn 5! the Zastside Reservoir Project. |
(b) Tha district, in accordance with thig pare, shall
provide at its owvn expense: (1) groundvater rnchtrge\gc'thn
baminiqnni groundwvater basin; and (2) a pmsanent MIW
watar supply to tha wall owners adeguate tao supply all present
and future beneficial uses. 7This part will not be interpreted to
invalidate the aistrict’s obligations uhdar thc.nxisiinqv:

. groundwater mitigation agrsarzents with well owners.
am\3ni | L300 .8 o 3 : mm- (6:08mn)
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(s) The state doarda shall exsrcisa Jnrtldicls-n evex
the district’s compliance with this part. Ne local vater shall
be stared or othervise us-é for project purposes dm.-in' any
period that the dxstzict 1- nat in campliance vith this part.

562. (a) Nithin 14 days efter the effective date of
this saction, the district shall submit to the lta:h.lulrl a
report -en the cstimated allocation of the average lauuli o
pracipitation that originatas upstrsan of the wast dam. Por the
purpases of this report, the ngislaturn ¢inds thaﬁ tha:nVUtagu
annual precipitatien upatrsam of the vest dam is sstimatad to be
7,000 acre=feet per ytaz.'Bised en daily precipitation racords
from 1941 to 1587, inclusive.

{(b) The d;strict's raport te the state bolrd purﬁuan:
te subdivigion (a) shall includa an estimete of aJ.l af. 'bu
following: iy D e
(1) The avczaq-'aﬁnuél wvatex leosass thaﬁyf-sultmtrnm‘
natural consumptive uses, including runoff and |
‘avapotranspiration, within tae drainage area abova the ﬁrﬁjncc
site and east of thc vest dam, excluding. nvaporaczan ledees !ron
the mjnct. : | ’ | _
| (2) The averaga gquantity of wnanr=n.6i!&i!r§ﬁiﬁiﬂhnt§i |
tha Domenigaoni groundwater basin te supply the well oWRRES”
current and projected future watar demands and to n-a.!,ntiin' the .
groundwater alevation roqu:ltcd by sectian 883, | '

| (3) The average guantity of surfaces vater rela:scs to
be udc by the district at the wast dam to cezrtain surfase vatex

Car\int | LI56.008 ' 4 J734/98 (3:02pm)
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riGgRss holders dOWNATYSAA Of The West GAB PUrsusat - Ehw
"Menarandun of Understanding and Agreemsnt on Qpcneim nt the
Domenigoni Valley msmah (Agrasment No. 4671) 1" nm NoVembar. -
21, 19%4. )

(c) The state bhoard shall net approve any mliuti..m'
Tequired pursuant to Saction 564 until tha stats heard
detarnines, after notice to, and a2 hearimyg !ur;’ vc.n Ms‘
regarding the estimates, that the estimates in the report ,-3.

required pursuant to subdivision (a) and (b) In - Tha
district may submit amendad estimatas with the s:atl hﬂllﬂ iz the -
stata board dstermines that. the submitted sstimates are

unrsasonabla. _ e
. 563. (a) The mitigation plan shall include all af the

following: _
(1) The district shall prepara and file an ml
report with the state board to account fer the vakey IM aml
used in the project. The repart shall include all of ﬂu
follawing: _
{(A) Evidence that tae project is not capturing any
amount of local wvater for expart outside the wat;ershad, axeapt as
authoriied by the state hoard pursuant to Section s“‘

(B) Evidcncn that the district is not uunl 1-:;1 watex
to offast or otharuil- acceunt for ths eveperstien 1nuuihﬁul the
Iprejnet,. sxcept as authorized hy the state board pu:mnt ta

. Sectian S6¢.
(C) The quantity- ¢f water necessary to rqcljam the

des\ID4 L {390,000 : S 3/ (d162gm3
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Deuanigoni groundwater hda.tn' to supply the well WUNEFS  SYSTant
and projectad future watar danands and ta maineain thn

groundvater nlwatxon rcquim by Sectisn 35¢3. _
(2) The dist:z.ct ahau, at ite own up-_m, censtrucrt,

maintain, and operate, at a minizum, the 12 axisting injection
wells at the ha.n of the West das identified by t.he dlat:iet as
Wells R~] through R=12, as necessary to mset the Snjaeihu |
‘rnquirments upoud by paragraph (§). _ _ .' ‘
_ (3) The district shall, at its ewn experm Muct o

uintain. opérate and monitor, at a minimum, the m:mv of
mon:.tonnq wvalls located not less than 500 feet west of the
injection wells identified hy. the district as llollsf»m through
WM=-F. | |
| (¢) The ﬁictricﬁ shall, at its own -l!plﬁs.;" i:cnstru:t,
maintain, gperate and monitor, at a m.m.nun. the existu.ng . |
observation wella wast of the project, at tha tonawing lmtians o
aleng Winchestar Rnad. Y # “

(A) The xnnructinn of Hoelland Road a‘nd--winehaunr
Road, identifiad by tha dist. ict as Well WN=~J.

(B) 800 feet north of Holland Rosd, idenctifiad hy ‘the

d:.stnct as Well m—m.
(€] Ome-gquarter mile south of Kolland Road, n-ntincd |

By the district as Well ml-x.
(D) Ons-half mile south of Holland M W »y

the dh‘l:r;ct a8 Wall WM-L.
(n) One mile wes: of Winchester Road and. m-m nile

dam\3bi 11398 083 6 3024/ (G102am)
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South of Holland Road, identified by the district u Well WM-N.
The well at this lacation shall be a “2ailegatget ehsn!vnt;au
vell. o ‘ _ L g%

{S) Pursuant to exzst‘.wq agresments. uta m W)
ownars, tha dietrict has installed f3cilities ta<dqliun34;g=;1
aqcney‘ water to the well:owners. Within 14 day# ntter the
effectivae data of this section, the dissriat !hlll; 2% its own
expense, astablish, oparats, and saintain peraanent facilities
' including permanent separate metered potadls. watar . auutlctienl at"
the existing facilitias to tne well awvners in accudms ui:h th:
local agancy’s policies, rulas and roquhtiun- anla.eahk tn
demand agricultural seprvice, and shall pay all conmctian faes
and -ntcz charges. The dis erict will nat be aatitl-d to uny

reimhursmnt by the well owners.
(8) (A) The district shall inject or axtract wvater as

necessary to maintain groundwater elevation at 12640 fwes abeve
mean ssa level in the fail-safe well regquired by suhpa:agrqph (t)
of paraqraph (3) and at uss fest 3bave Bewn saa m Wﬂi
Control Wells. The district will not injact sewage c!l.’lulnt !.ntn
the basin. The aistrict will only inject into the basin: . (1)
vater axtracted from the basin during project canstruction
dewa’ccnnq, (2) San Diego Canal wat-r, (3) water stored in the

prajeect, or (4) trsatad petadble wataz. .
(B} During any periad that the groundwater elevatiom in _

- the control walls falls belov 1455 fuet abeve M*m. the  ;1
district shall delivar, at ite owA expensa, aubstigtuts veter N

den\3hi L (39883 - | 7 3/36/%8 t<302pm)
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supplies to amy vell owner in Section 3, 4, 9, or 10 o: 'rcwnsn.tp
6 Sauth, Range 2 West, San Bernardinc hass and mm
requasts dslivery undep tlu.s subparagraph. Tha dimm way |
deliver water frox the San Diego Canal if the water ia fer-
irrigation use by the well cwmer. othonriﬁ, eﬁn discrict shall
dsliver potadle local aqmey vater. Ths distzir.f. mn csntinge
dc.uvery of substitute water supplies undexr thia Subparagraph
| without interruption until groundwatsr alevation ir ths ::antzcl
Wells is restered to a leval at or above 1485 feﬂ:mm sea B
levsl. | | - R o
(€) During any pericd thet the sraundwater sielletion in
tha failesafe well falle below 1260 faet gbove mean sea lavel,

the district shall deliver substitute 'wlur supplhis'ta any wull
owner in Section 3, ¢, 9, or 10 of Township 6 South, Ranqe 2

Wast, San Rernardino Base and Neridian .who requasts dcliwry

urider this subparagraph. Thz district shall cantimu dal.wery of
subs:i:uta watar supplies undar this subparagraph vithwt ] i
m-az-:uye:.un until graundwataf slavation:in ths th is
restored to a level at or ahove 1260 feat abave maan s8a Lovel-..

(D) In any pericd that the district is not reguirsad ta

supply subsgtituts n:-rlt.q the wall cumers under this part, any
well owner may use local ageney vater delivered thraugh the
exigting facilities at tha well owner’s expansa for tha. leeal
dgency water supplied. The vell owner shall net ba nmumo
for any cénnection fees or facility costs, as llllllbw aTe
 required to be paid by tha. @district pursuant to this sectien.

don\Tbi | 1298.mes - 8 | - M (4:029m
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S64. In order tc use lacsl water for pru:'lvact' Bumm.
ineluding evport or svaporation, the district must riyst apply
far and receive a permit or license frem the State Boawrd. Any
permit or license issusd té the distrist aball hwes wipiirity
lover than the cusrent and projected futurs vat& mc by the |
well owners,; and lover than the district’s qzmdvmrmmn
ocbligaticn impased by this part. No local vatsr shall B8 used
for project purposes prior zo the atatc.board'n'.ls@é.: of a
permit or license for such use in accordance with this sastion.

965. In exarcising its jurisdictien uhdur th.lt ym,‘
the state board shall ecmply with beth of the talmhwr

(a) There i a zebLttable presunptioen that any iulv-rn
impact on groundwater resources in :!n v:.c:.niey of: thl wast dam

is caused by the project.’ _ o

(%) The state board shall require the distrigh to
immediately nitiqaée any adverse impact of the prpjnct" en
groundwater zuourées whezavar those inpacts cecur. o

~ 566. The d:.str.lct shall reisbunse the . Mm feor

aﬂminutratxn costs incurred by the state board in .ntarﬂng the
mtigatian plan and procouing any applisation by the dmrict tao
uUse local wvater under Section 564. A _

SEC. 2. No reimburseRent shall e made frem $he State
Mandates Claims Fund pursuant to Part ? (compencing with i-ctiaﬁ
17500) af Division 4 of ri-tlc 2 of tha Government Coda for casts

mandated by the state pu:suant to this act. It is »a
hewevar, that a local agency or scheol duiziet m Wny

3L (1R mes ' , .9 mml c&:ﬁan‘
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Famgdias to shtaln raimbursesmsnt availakle to iy undes ltrt 7
(commencing with ‘eﬂtiﬂﬁ 17500) and any other provisions of law.

Notwithstanding Sectian 17580 ef tha Gevernment code,
unless otharvise specified, the provisiens of this act 'Shau
became eperative on the sams data that the act m: m
pursuant to the California Canstitution. s

SEC. 3. This aet is an urganey statute u-ci;sirytor
the immediate prasarvation o the public peace, healik, ar safety
within the mmaning of Artidie IV of the constitﬁﬁim ana»sh‘ln go
into immediate effect. The Facts cengtituting the mmuty are:

| In ordar to sngpre the availability of sup;lm.ntal

water to well ownasrs harmed ky the adverse otfms o m
Fasteids Reservoir Project on lecal ground water resourees while |
enabling the Metropolitan Water District sf Southerm esdifornia
to continue canstruction of that project, it is necessary that
this act take sffect imnadiately. | R

o ]l »
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