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From:

Supplemental

Mo 7-16
METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA

August 17,

(Executive Committee--Action)
Board of Directors (Water Problems Committee--Action)

General Manager

Sulject’ Assembly Bill 1222 (Cortese-San Jose)

Report

The staff recommendation to support AB 1222, if amended
per the August 3, 1993 Board letter was discussed at the meeting
of the Special Committee on Legislation on August 10, 1993.

Recommendation

EXECUTIVE AND WATER PROBLEMS COMMITTEES FOR ACTION.

After discussing the staff recommendation to support
AB 1222 if amended, the Special Committee on Legislation voted
to recommend urging the bill’s sponsor to change AB 1222 into a
two-year bill. This would allow the necessary time to study the
complicated nature of the bill, and address a number of desired
amendments. I concur with the Committee’s recommendation.

‘ L\}\.EW‘WM .
Jahn R. Wodraska
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AMENDED IN SENATE JULY 15, 1993
AMENDED IN SENATE JULY 1, 1993
AMENDED IN ASSEMBLY APRIL 12, 1993

CALIFORNIA LEGISLATURE—1993-94 REGULAR SESSION
C

ASSEMBLY BILL No. 1222

e

- ;IﬁtTQdﬁCéd by ’ASSembl_yiMember‘ Cortese

" March 2, 1993

| An act to amend Sectlon 2786 of the Fish and Game Code

“to amend Section 10002 of the Public Resources Code, to
i amend Sections 386 and 1243 of, and to add Ghapters Chapter
-10.3/(commencing with Section 1710) end 104

- with Seetion 1720} to Part 2 of Dmsron 2 of, the Water Code,
- relatmg to water i

LEGISLATIVE COUNSEL'S DIGEST
: AB 1222, as amended Cortese Water transfers instream

: ﬂows

(1) Under exrstmg law, the Cahforma Wildlife Protection
Act of 1990, an initiative measure, there is the Habitat
‘Conservation Fund, which is reqmred to be used for, among

- other purposes, the acquisition, restoration, or enhancement

(

of aquatic habitat for spawning and rearing anadromous

salmonids and trout resources. The act generally requires a %

vote for amendment, which amendment is required to be

- consistent with, and further the purposes of, the act.

~ This bill would include the purchase of water to augment
streamﬂows as a means of acqulsmon restoration, or
.enhancement. - ‘

(2)' Existing law requrres the beneﬁcral use of water,
including, under specific circumstances, the reservation of
‘water to instream uses to preserve and enhance fish and
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. wildlife resources. Existing law requires the Director of Fish
and Game, in consultation with specified persons, to prepare

 proposed streamflow - reqmrements for each stream or .

watercourse for which minimum flow levels need to be

established to - protect stream-related fish- and wildlife .

" ‘resources. Existing law authorizes the State Water Resources
Control Board to approve any change associated with a water
transfer, as specified, only if the board finds that the change

'~ may be made without unreasonably affecting, among other

things, fish, wildlife, or other instream beneficial uses.
The bill would require the board to establish and maintain

. a Registry of Instream Flow Reservations and Dedications to

list all instream reservations and dedications, as specified. The

~ bill would require the board to establish a procedure, as .-
~ specified, to allow any interested party to challenge the

- board’s determination to make, or fail to make, an entry into
. the registry. The bill would require the director, in

. developing the requlrements for each stream or watercourse,
~and the board, in making a finding whether a water transfer

- will unreasonably affect fish, wildlife, or other instream
" beneficial ‘uses, to take into account the sufficiency of -

streamflow for each stream or watercourse as reﬂected in the

'\Tengtl'Y ‘
| @%U-néereaaehﬂglaw-thebeafdissues&adeﬁfereee%he

ef o e & its

‘

%eb&lwealdfeq-a&e%hebeafdteamendaﬂemﬁmg R

ljl‘waterﬁghipemtsendheeﬂses-méme}udemaﬂﬁew‘

[pefmttﬂaﬂdheenses-etefmﬂaateendtheasw&teraseenthe

“pemﬂtee-serheeﬁeee-seem-phaﬁeem%hﬂaereseﬂ%aensmd .

 dedieations entered in the registry The bill would require the

" 'beard to impese flow quantification and repeﬁmg
;‘requﬁemeﬂ-ﬁseapefmr&eesaadheeasees-&sspeer&ed-

%ebiﬂwealéfeqa&ethebeafd-meeﬁsul&heﬁw&h‘

l\speerﬁedet&teaﬁéfeéemlagene&es—feéeve&epeﬂteﬁafa
eategories of water transfer approprinte for expedited
;*appfeval-aaéee%a-bhshefas%kfeeka-ppfeva%pfeeedafeas
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%}%aﬂghwaﬁﬂaeﬂzesst&eageﬁetesteeeepef&tem
v&&euseap&e&hes—w&hfedemlagene&es- |

The bill would require the Governer to request the
appfepﬁ&tefedefalagenetes%ekfm-ﬁbht-hea-ppfepﬁa%e
state ageneies; a joint environmental weter manegement
autherity to develop water for the proteetion and restoration
efaqu&&ehabrba-t—eﬁ*ﬁenmen-bale&haneemeﬁt—aﬁdethef

Vote: ‘Vs, Appropnatlon i no Flscal commlttee yes.
State-mandated local program no.. |

- Tbe peop]e of tbe State of Cabforma do enact. as follows
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SECTION 1 The Leglslature fmds and declares that
a system to account for water reserved for, and dedicated
to, instream flows is necessary to ensure that water that
is voluntarily transferred. for restoration of aquatic
resources will actually augment instream ﬂows othervmse :
required by state or federal law.

SEC. 2. Section 2786 of the F ish and Ga.me Code is
amended to read: - |

2786. Except as otherw1se expressly prov1ded in

‘paragraph (3) of subdivision (a) of Section 2787, the

money in the Habitat Conservation Fund, wh1ch is
hereby created, shall be used for the following purposes: -

(a) The acquisition of habitat, including native oak
woodlands, necessary to protect deer and mountain lions.

(b) The : acquisition of habitat to protect rare,
endangered threatened, or fully protected species.
_(c¢) . The acquisition: of habitat to further implement
the Habitat Conservation Program pursuant to Article 2
(commencing with Section 2721) excepting Section 2722
and subdivision (a) of Section 2723, and Sectlons 2724 and
2729,

(d) The acqulsmon, enhancement or restoranon of
wetlands.

(e) - The acquisition, restoration, or enhancement of
aquatic habitat, including the purchase of water to
augment streamnflows, for the spawning and rearing of
anadromous salmonids and trout resources.
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(f) The acquisition, restoration, or enhancement of
riparian habitat.

SEC. 3. Section 10002 of the Public Resources Code is
amended to read:

'10002. The Director of Fish and Game shall prepare
proposed streamflow requirements, which shall be
specified in terms of cubic feet of water per second, for

~each stream or watercourse identified pursuant to

Section 10001. In developing the requirements for each
streamn or watercourse, the director shall take into
account the sufficiency of streamflow for each stream or
watercourse as reflected in the Registry of Instream Flow
Reservations and Dedications created pursuant to Article
2 (commencing with Section 1713) of Chapter 10.3 of

- Part 2 of Division 2 of the Water Code. In developing the
' requirements for each stream, the director shall consult

with the Director of Water Resources, the Director of
Boating and Waterways, the Director of Parks and
Recreation and with all affected local governments. The
Director of Fish and Game may also consult with any

F

private individuals, groups, or organizations as the -

“director deems advisable. Upon completion of the

proposed streamflow requirements for any individual
stream or watercourse, the Director of Fish and Game
shall transmit these proposed requirements to the State
Water - Resources Control - Board. The State Water
Resources Control Board shall consider these
requirements within a stream or watercourse as set forth

"in Section 1257.5 of the Water Code. The Director of Fish

and Game shall complete the preparation of proposed
requirements for the initial streams or watercourses not
later than July 1, 1989.

The Department of Fish and Game may contract for
temporary services for purposes of prepanng the
proposed streamflow requirements.

SEC. 4. Sectlon 386 of the Water Code is amended to
read:

386. (a) The board may approve any change

associated with a transfer pursuant to this chapter only if
it finds that the change may be made without injuring
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any legal user of the water and without unreasonably |

affecting fish, wildlife, or other instrearm beneficial uses

and does not unreasonably affect the overall economy of

the area from which the water is being transferred.
(b) A petitioner requesting a change that is subject to
this section shall pay to the board a fee that shall be in an

amount determined by the board to cover the reasonable
costs of the board in evaluatmg and processmg the .

petltlon

() In con51dermg whether ‘a change - may3
unreasonably affect fish, wildlife, or other instream
beneficial uses, the board shall take into account' the
instream flow reservations ‘and dedications in - the .
‘Registry of Instream Flow Reservation and Dedications
created pursuant to Article 2 (commencing with Sectlon :

1713) of Chapter 10.3 of Part 2 of Division 2.

read

1243, The use ‘ of water for recreatron and |
\preservatlon and enhancement ‘of fish ‘and wildlife -
resources is a beneficial use of water. In determining the -
amount of water available for 'appropriation for other '
beneficial uses, the board shall take into account,
whenever it is in the public interest, the amounts of waterﬂ |
required ‘for recreation and: the preservation and
enhancement of fish and wildlife resources; mcludmg the-
instreamm flow reservations and dedications in the
Registry of Instream Flow Reservations and Dedications'
created pursuant to Article 2 ( commencmg with Sectlon* :
- 1713) of Chapter 10.3. "

The board shall notify the Department of F 1sh andfi
Game of any application for a permit to appropriate’ .
water. The Department of Fish and -Game 'shall '
recommend the amounts of water, if any, required for the
preservation and enhancement of fish and wildlife

resources and shall report its findings to the board.

rights.
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'SEC.5.- Sectlon 1243 of the Water Code is amended to :

This section shall not be construed to affect npanan i

SEC 6. Chapter 10 3 is added to Part 2 of D1V151on 2
of the Water Code to read o ‘
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CHAPTER 10.3. REGISTRY OF INSTREAM FLOW
RESERVATIONS AND DEDICATIONS

. Article 1. Deﬁ.nitions

1710. “Instream flow dedication” means water stored

- or released for fish and wildlife resources or aquatic biota -
' by any legal water user pursuant to transfers approved by -
' the board pursuant to Section 1707, permitted
" appropriations, or other means.

1711. (a) “Instream flow reservation™ means é.ny

- final state or federal administrative or judicial action that

requires a legal user of water to allow, maintain, or

* release a specified volume of water flow for a specified
- period from a particular diversion point, gauging station,
' or impoundment, or that requires a user to store water or

maintain a specified storage level in a reservoir, for the

- benefit of fish, wildlife, or aquati¢ biota. Actions include,
" but are not limited to, all of the following: -
(1) The reservation of water for instream purposes
under Section 1243 or 1243.5, in connection with the
" issuance of permits and licenses to use water by the
" board. o g . -

(2) Determinations made by the board or a state court
- pursuant to Sections 100, 275, or 1242.5, the public trust
" doctrine, or Section 2 of Article X of the State
' Constitution. \ : ‘

(3) Terms and conditions imposed by the Board on a

" water transfer during the term of the transfer.

(4) Determinations made pursuant to Section?, 1601,

- 1603, 5937, 5946, or 5947 of the Fish and Game Code.
(5) Terms and conditions respecting streamflow

' requirements contained in permits and licenses issued by
! the Federal Energy Regulatory Commission under the:
" Federal Power Act (16 U.S.C. Section 791a, et seq.).

- (6) Terms and conditions respecting streamflow
" requirements contained in special use permits issued by
 the United States Forest Service or the United States
- Bureau of Land Management.

(

C
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(T) Pughts exercxsed by federal agenc1es or federally |

recogmzed tribal ‘' governments to reserve water for

~maintenance of fish and wildlife. - | |
(8) Terms and conditions respecnng streamﬂow

requirements contained in permits issued by the United

States Army Corps of Engineers under the Clean Water
‘Act: (33 U.S.C. Section 1251, et seq.) or the Rivers and
Harbors Approprlatlon Act of 1899 (33 U.S.C. Section 403

et seq.).

(9) Streamflows dedicated to fish and w1ld11fe
~ restoration pursuant to Title 34 of the Central Valley 2

PrOJect Improvement Act (P.L. 102-575).

(10) Streamflows dedicated - to 1nstream purposes

pursuant to interstate compacts.

(11)' Instream' flows estabhshed by a court of

competent jurisdiction.

(12) - Instream ﬂows estabhshed by contract or§1

stipulation. = . . !

(b) The: term mcludes water quahty standards .
- promulgated under  the: Porter Cologne Water Quality .
. Control Act (Division 7 .(commencing’ with Section -
13000)) or the federal. Clean Water.  Act, and:
requirements imposed under 'the federal Endangered; |
Species Act (16 U.S.C. Sec. 1531 et seq.) or the California.
' Endangered Species ‘Act (Chapter 1.5 (commencing
with Section 2050) of Division 3 of the Fish and Game
Code) to the extent that the board determines that the
streamflow requirements assomated with meeting the:
standards or requirements can be, quantified sufficiently
‘ to constitute an instream flow reservation, as defined. -
- 1712.. “Registry” means the Beglstry of Instream Flow

Reservauons and Ded1cat10ns

: Artlcle 2 Reglstry of Instream F low Requlrements

1ma3.. (a) ‘The board shall mthm one. year of the;:
enactment of this section, establish and thereafter:
maintain a.Registry of Instream Flow Reservations and
Dedications. The registry shall list all instream .
reservations made by authorized administrative bodles or .
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courts and instream dedications approved pursuant to

‘Section 1707, regarding waters of the state.

(b) The board shall, when it lists an instream
reservation in the registry, reflect accurately the
regulatory judgment of the administrative or judicial
authority from which the reservation derives. Compiling
and updating the registry are ministerial, not
discretionary, actions within the meaning of the

California Environmental Quality Act (Division 13

(commencing with Section 21000) of the - Public
Resources Code). ‘

(c) To the extent that a cumulative accountmg is
consistent with federal determinations under the Federal
Power Act, or the intent of any contracts on which the
dedication or reservation may be based, the registry shall
account for dedications and reservations of instream
flows that affect the same reach of a stream or
watercourse as cumulative.

(d) To the extent consistent with this secuon the

registry shall incorporate DWR Bulletin 216 (December |
1982) and shall be integrated into any information system

or database regarding water rights that the board may
subsequently establish and maintain.

(e) The registry shall specify the followmg
reqmrements for each affected reach of a strea.m or
watercourse

(1) The volume and timing of flow reqmred to be

allowed or maintained past, or through, spemﬁed»

diversion points, gauging stations, or dams. -
(2) The manner and extent to which each instream
flow requirement affects existing water rights. -

(f) The board and any other state agency that-

requires, or enters into, a contract for an instream flow
reservation shall, within 30 days after it becomes final,
report the action to the board for inclusion in the registry.

(g) The board shall monitor all actions by appropriate
federal and state regulatory and water management
agencies and courts and incorporate into the registry,
within 30 days after final adoption, unless stayed by a
court of competent jurisdiction, all actions directly or

96 210
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1nd1rectly affecting mstream flows.
(h) Any interested party may petitionithe board to
include information regarding an instream reservation or.

dedication in the registry. The board shall mcorporate

the information if it determines that the information in
the petition accurately reflects an underlying action by
an authorized state or federal agency or a court of
competent Junsdlcnon, or a contract. R

o Artlcle 3. Cha]lenge of Reglstry Entnes

1714 (a) The board shall estabhsh a challenge
procedure to allow any interested party to challenge the:
board’s determination to make an entry, or fail to make
an entry, into the registry. A challenge shall be limited to-
the question whether the board, in making, or failing to
make, an entry in the registry, accurately and correctly
mterpreted the underlying administrative or judicial
action that created the reservation of instream flows, and
shall not extend to the merits of that regulatory or Jud1c1a1
decision. The issues the challenge procedure may resolve
include, but are not limited to, all of the following: “

- (1) The appropriate measunng point for bypass flow. |

(2) The reach of the stream or watercourse that 1s
subJect to the reservation or dedication of flows.

(3) The! water rights affected by the reservation or |
dedlcatlon and the manner and extent to- wh1ch those
nghts are affected. -

"1715. As the board deems necessary or des1rable to
resolve issues raised by a challenge pursuant to Section

‘ 1714 the board may conduct evidentiary proceedmgs

pursuant to Title 23 of the California Code of Regulations
or may refer issues to the appropriate state or federal
agency ‘with. a request for. clarification. State agencies '
receiving such a request from the board shall respond to |

[
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> Amend all existing weter right permits and
leenses under the authority of the beard te inelude; and
tmﬁkﬁnﬁmwp&mﬁ&ﬁhmm&&&mn&&

' to be implemented by weater rights permittees end
‘hmmmwﬁ&hmﬁé%mmmmgam&ﬂwhﬁi
 the purpeses of the registry: |
‘ %&&@%ﬂmmﬂﬁﬁgmwﬁ%&mxﬁmnﬁﬁ
- net be subjeet to Article 6 {commeneing with Seetion
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Artiele 6: Rﬁ%ﬁkﬁ@ﬁﬂ&ﬁmﬁ&“ﬁ&
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‘H%1@4Hkbhw%ﬁkkmém&m&mm&
the Depeartment of Fish and Game; the department;
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filed by eny interested party or by the beard steff within
30 days of the publication of notice by the beard: In the

event of & pretest; the protesting party shell have the |
&ﬁmd&m&ﬁ&%&m&ﬁmﬂ&aﬁwwﬂm3‘%

not eonsistent with legal requirements:
{e> The beard shall issue e

‘pregramm&ée,\
emeameaﬁ&lmpaetrepeﬁmeemeeﬁeﬁmt-hﬂae

. 3786- -éa-)-?hel:eg&sl&ﬁu—re&&dsmédeel&resﬂ&&t—ﬁ&
the interests of eoordination; efficieney; and eonsisteney;
state and federal programs to proteet and restere aguatie
habﬁafth-re&ghﬂaep&reh&sem&dve}unfaﬁ&amfefef

@Mm&emmmwé&ﬂﬁaﬁﬂ
detemﬁesth&tape&&eaﬁeemplete-éeaﬂefthe,?“

A} Publish publie notice of the completed petition:
(B%Eva&u&bethepe&&ea%edeﬁemmewhet—hefﬁq

@Regu;&aemadeptedpmeeamseeaensh&u”% ‘3
ﬁetbesubjeet%ehaeleé-(-eemeneiﬂgw&t-hSeeﬂe‘ﬂ,‘ ‘
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- development of; and the sharing of the yield from; wal ‘
;49*‘94913*% prejee*:s that aagmen-t ava:rl&ble water
‘su-pphes—

{b} The Gevernor shall request the United States
Dep&ﬁmeﬂ-tefthe{nteﬁefaadet-hera-ppfepﬁ&ge%ﬁ] :

‘ageneies to perteipate with the apprepriste state

1‘%%%&4&%&&%%&4%.

men%a&wafermagementw&heaﬁy&
fe}:F-hejemf&u-Eheﬂtymaypeffemenyefdlefﬂ&e
feﬂewrngfm&e&ens- .

& %eﬂﬂfeéyeftheﬁméswﬂaeﬁzeébyq;ﬂeaqef

gem%%ﬁmm%

109/575)-
{3, Usothe funds specified in pasagraph (1) to acquire

‘aﬁdhe}dmmm&ffhepfeteeﬁeﬁ

restoration of aquatie habitat eonmsistent with the
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